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The Impact of Labor Force Changes on 
Labor Relations 


By MARTEN S. Estey 


ABSTRACT: Prospective changes in the industrial, age, and sex 
distribution of the labor force will affect labor relations in the 
decade 1960-1970. A 20 per cent increase in the total labor 
force has been forecast, an increase greater than in any previous 
decade of American history. Changes in internal composition, 
however, will be more significant than changes in size. Employ- 
ment in the service industries can be expected to increase its 
margin over employment in the production industries until, by 
1970, employment in the service industries will approximate 57 
per cent of total employment. ‘The shift to the service indus- 
tries is one factor which will tend to reduce the proportion of 
union members in the labor force. A collateral effect might be 
an increased importance for local market factors in collective 
bargaining and a resultant increase in the decentralization of 
collective bargaining with decreased economic impact for any 
specific settlement. As employment opportunities decline in 
steel and automobiles, the featherbedding problems of the rail- 
road and other industries can be expected to extend there. 
The growth of three key employment groups will create spe- 
cial problems in labor relations. These groups are persons 
under twenty-five years of age, women, and professional and 
clerical workers. Women and the young workers bear a dis- 
proportionate share of unemployment during times of general 
unemployment. Women and professional and clerical work- 
ers are the groups traditionally most difficult to unionize. Fi- 
nally, the increase in available professional and clerical work- 
ers may make the concerns of high-talent manpower the neces- 


sary focus for personnel management in the years to come.— 
Ed. 


Marten S. Estey, Ph.D., Swarthmore, Pennsylvania, is Associate Professor of Industry 


in the Wharton School, University of Pennsylvania. He received his Bachelor of Sci- 
ence degree from Purdue University and his Doctor of Philosophy degree from Princeton 
University. He has served on the faculties of Cornell and Michigan State universities. 
He has been an economist for the Bureau of Labor Statistics, the National War Labor 
Board, the American Federation of Labor, and the United States Department of State. 


His articles have appeared tn specialized journals 
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S an introduction to a symposium 

on Labor Relations Policy in an 

Expanding Economy, it seems appro- 

priate to examine prospective changes 

in the labor force and to consider briefly 

how they may affect the pattern and 
character of labor relations. 

Other economic changes, of course, 
will also play a fundamental role in de- 
termining the nature of labor problems 
in the years ahead. We have chosen to 
focus on the labor force because it em- 
braces the basic ingredients of labor 
relations, the employees and employers 
themselves. 

Like all predictions, those concerning 
changes in the labor force must be made 


with certain qualifications and reserva- 


tions. It is a distinctive aspect of la- 
bor force projections, however, that 
such fundamental elements as the age 
and sex distribution of the labor force 
are largely determined for the decade 
1960-1970 by the irrevocable pattern of 
male and female births in the years 
1940-1950. 

With that in mind, let us see what 
prognostications’may be made. 

The total labor force is expected to 
rise from 73.6 million workers in 1960 
to 87.1 million in 1970, an increase of 
13.5 million workers, or nearly 20 per 
cent.t* The fact that such an increase 
in the labor force is greater than in any 
previous decade in American history 
and that it will exceed by nearly 50 per 
cent the expansion of the labor force 
from 1950 to 1960 provides a clue as 
to how great an economic expansion 
may take place in the next ten years. 

Changes in the size of the labor force 
as a whole, however, seem less likely 
than changes in its internal composition 
to have direct effects on labor relations 
problems. It is significant, therefore, 


1 The data referred to here are drawn from 
Manpower—Challenge of the 1960s (Washing- 
ton: United States Department of Labor, 
1960). 


that the distribution of the labor force | 
by industry, by age and sex, and by, 
occupation is expected to be substan- 
tially different in the 1960’s than in the 
1940’s and 1950's. 


N 


INDUSTRIAL SHIFT 


Perhaps the most widespread reper- 
cussions on labor relations will come 
from the continuation of the long-run 
shift of employment from the produc- 
tion industries to the service indus- 
tries—from manufacturing, agriculture, 
construction, and mining to retail and 
wholesale trade, government service, 
transportation and public utilities, 
finance, insurance, and real estate. 

Employment in the service industries 
first overtook employment in the pro- 
duction industries about 1950. Today, 
the service industries employ 6 million 
more workers than the production in- 
dustries, and account for approximately 
55 per cent of the total labor force. Ten 
years from now, it is estimated, the gap 
will have widened still further and the 
differential in employment will have 
risen from 6 to 10 million workers and 
service employment to 57 per cent of 
the labor force. 

The shift of employment to-the serv- 
ice industries will tend to reduce the 
proportion of union members in the la- 
bor force, since in the service industries, 
for both economic and psychological 
reasons, the pace of unionization is not 
as fast as the growth of employment. 
If, in addition, the decline of union 
membership in the manufacturing in- 
dustries is greater than the rise in the 
service industries, as it was from 1956 
to 1958, overall union membership will 
drop both absolutely and relatively. 
Unions in the service industries, in any 
case, will represent a growing share of 
total union membership, while that of 
unions in the manufacturing industries 
will shrink, 
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. Dramatic evidence of this shift is 
provided by a comparison of the mem- 
bership figures of leading unions in the 
manufacturing and service industries in 
the past decade. The Auto Workers 
and the Steelworkers, which between 
1948 and 1957 were the two largest un- 
ions in the manufacturing industries, 
each suffered a net loss of membership 
of approximately 20 per cent in the pe- 
riod 1953-1959. During the same pe- 
riod, the membership of the Teamsters 
Union rose by 220,000, or approxi- 
mately 18 per cent, while other unions 
prominent in the service industries, 
such as the Retail Clerks and the Butch- 
ers, expanded by nearly 35 per cent. At 
the same time, there has been a con- 
tinued expansion of unions in the con- 
struction trades, so that the rise of the 
service unions appears to be paralleled 
by a resurgence of the craft unions. 

The reversal in the relative impor- 
tance of service and production unions 
is significant because it suggests an in- 
crease in the relative importance of lo- 
cal market factors in collective bar- 
gaining and a reduction in the relative 
prominence of the national union as the 
decisive unit in bargaining. The Ameri- 
can collective bargaining system, al- 
ready characterized by extensive decen- 
tralization, will become even more de- 
centralized. 

Further decentralization of collective 
bargaining will have profound implica- 
tions for union power, for the relative 
roles of state and national labor rela- 
tions policy, and for the importance of 
the labor relations problems of small 
business. 

The impact on the economy of the 
typical or representative collective bar- 
gaining agreement is likely to be re- 
duced, although the cumulative eco- 
nomic impact of collective bargaining 
may be greater, if only because the 
consequences of any one settlement are 


unlikely to be conspicuous enough to 
generate public pressure for restraint. 

On the other hand, the contraction of 
the labor force in the manufacturing in- 
dustries may further aggravate the ri- 
gidity and inflexibility of labor relations 
so often noted there in the past few 
years. The problems of featherbedding, 
long associated with the railroads and 
the skilled trades, may assume new and 
unwanted prominence as unions in such 
industries as automobiles and steel try 
to cope with the problem of declining 
employment opportunities. We may, 
therefore, be confronted with the seem- 
ing paradox of more bitter and pro- 
longed strikes in heavy industry in the 
next decade, and with the problem of 
how to minimize them, at the same time 
that an increasing proportion of agree- 
ments are settled without attracting 
public attention. 


OTHER SHIFTS 


Illustrative of the age, sex, and occu- 
pational shifts in the labor force are the 
anticipated increases in both the num- 
ber and relative importance of three key 
groups—those under twenty-five years 
of age, women, and professional and 
clerical workers. The number of work- 
ers under twenty-five is expected to in- 
crease by 6.5 million, or 45 per cent, the 
number of women by 6 million, or 25 
per cent, and the number of professional 
and clerical workers by 7.2 million, or 
34 per cent. 

The growth of each of these groups 
creates its own special problems in la- 
bor relations. 

The rise in the proportion of women 
and of workers under twenty-five is ex- 
pected to be a primary cause of a 30 
per cent increase in the number of part- 
time workers, which, although providing 
a more flexible labor supply, will, never- 
theless, call for substantial modifications 
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of work schedules arranged to meet the 
requirements of a full-time labor force. 

Recent studies have shown that as 
unemployment rises a disproportionate 
share of the burden is borne by young 
workers and by women.* The coming 
expansion of these two groups, there- 
fore, suggests the need for new ap- 
proaches for meeting the problems of 
unemployment among workers who will 
tend to have a minimum of experience 
and minimum seniority or who simply 
withdraw from the labor force when un- 
employed. 

The increase in the number of women 
and of professional and clerical workers 
promises to add a new obstacle to un- 
ion expansion, for these are tradition- 
ally difficult groups to unionize. Evi- 
dence of this is the fact that only one 
in seven women workers and only one 


2See John T. Dunlop, “Public Policy and 
Unemployment,” in Special Committee on Un- 
employment Problems, Studies in Unemploy- 
meni, United States Senate, 86th Congress, 
2nd Session, January 22, 1960, pp. 6-7. 


in nine white collar workers is a union ~ 


member, as compared to a ratio of ap; 
proximately one to four among workers 
generally. j 

The great increase in employment in 
the occupations which require the moest 
education and training—the professional 
and clerical occupations—suggests that 
effective personnel management may re- 
quire a substantially different approach 
than when the unskilled, semiskilled, 
and skilled occupations were predomi- 
nant. The problems of dealing with 
what has been described as “high talent 
manpower” may well become the major 
focus of personnel management in the 
1960’s. 

Many problems other than those sug- 
gested here may be forecast by examina- 
tion of labor force data. This brief 
comment is not intended to be exhaus- 
tive. If it calls attention to the fact 
that labor force data furnishes signifi- 
cant clues to the shape of industrial re- 
lations problems to come, it will have 
served its purpose. 


A Union Viewpoint 


By PETER HENLE 


ABSTRACT: Free collective bargaining has become a symbol 
of the American way of life at the same time that the nation 
has been legislating measures restricting the freedom of workers 
and employers in collective bargaining. Despite this tendency 
towards increasing government intervention, the collective 
bargaining process has remained essentially free and has proved 
its value for both workers and employers. The case for fur- 
ther government intervention in the bargaining process is not 
persuasive. There is no need, for example, for government 
measures to reduce “excessive union power,” because union 
membership, financial resources, and bargaining strength are 
not disproportionate to that of employers. Union organization 
and control are fundamentally democratic, and unions are no 
less anxious than Congress to insure ethical practices and sound 
leadership. Nor is there need to regulate the terms of col- 
lective bargaining agreements; instead, many existing restric- 
tions should be lifted. Improvements can be made in the 
manner in which government services are available for the 
settlement of labor-management disputes, particularly for so- 
called national emergency cases. The years ahead will gen- 
erate new pressures for increased government intervention. 
However, it is likely those who now welcome or predict such 
intervention will be surprised by the loyalty that the free 
bargaining process can command and by its continuing effec- 
tiveness as an instrument for solving industrial relations 
problems. 


Peter Henle, Washington, D. C., is Assistant Director of Research for the American 


Federation of Labor and the Congress of Industrial Organizations. He was on the re- 
search staf of the American Federation of Labor from January 1946 until its merger 
with the Congress of Industrial Organizations. He worked on manpower problems with 
the Untied States Department of Labor during the Korean war period He is a graduate 
of Swarthmore College and a contributor of articles on collective bargaining and related 


subjects to professional journals. 
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HE phrase “free collective bargain- 

ing” has acquired, in recent years, 
a status somewhat approaching “moth- 
erhood” or “democracy.” It has be- 
come one of the untouchable symbols 
of modern American life. 

It is ironic that this lofty status has 
been attained at a time when the na- 
tion has been adopting a series of legis- 
lative measures restricting the freedom 
of workers and employers in collective 
bargaining. Certainly this has been the 
result of such legislation as the Taft- 
Hartley law and the more recent Lan- 
drum-Griffn law, as well as various 
state statutes. 

How free is collective bargaining to- 
day and what changes, if any, should 
be made in the body of labor legislation 
are questions which go to the heart of 
the American system of industrial rela- 
tions. 

In any review of this issue, it is easy 
to take collective bargaining for granted 


—to assume that this has always been’ 


the method for settling industrial dis- 
putes in this country. It is easy to for- 
get that collective bargaining essentially 
is a recent institution, one which has 
reached maturity only in the past 
twenty-five years. Earlier, those who 
favored a system of collective bargain- 
ing were distinctly in the minority. 

In the early days of the American in- 
dustrial system, employers were bitterly 
hostile to any attempt by their workers 
to organize and form labor unions. 
Workers had to fight, almost in a primi- 
tive way, for their right to organize. 
The employers held all the trump cards. 
Workers showing union sympathies were 
discharged. Union meetings were broken 
up by strong-arm men on the employer 
payroll. Company spies kept the em- 
ployer informed of all union sympa- 
thizers. If necessary, employers could 
usually rely on the friendly assistance 
of government, the local police force, a 
sympathetic judge, or even the troops 


on call by the state or federal govern- 
ment. . 

In this atmosphere the dominant 
theme was one of bitter controversy. It 
is not surprising that many workers 
were not interested in bargaining with 
their employers but, instead, directed 
their energies toward bringing about a 
new system of government under which 
their employers would simply be abol- 
ished. 


CHANGE IN ATTITUDES 


Gradually, and only over many years, 
attitudes did change. Workers and their 
unions were the first to embrace collec- 
tive bargaining as the soundest means 
for worker participation in determining 
wages, hours, and working conditions. 
They found that if they could convince 
an employer to deal with them, they 
would gain by discussing their common 
problems and jointly reaching an un- 
derstanding of their differences. Then 
developed the practice of putting this 
agreement into writing and working out 
a system for dealing on a regular ba- 
sis with those complaints and problems 
that would arise during the course of 
the written agreement. 

Employer attitudes gave way only 
reluctantly. For many, acceptance of 
unions was literally forced upon them 
as a result of strike action. In more 
recent years, however, many employers 
have come to recognize the values which 
collective bargaining holds for them: 
a more responsive work force, reduced 
turnover, and an orderly system of in- 
dustrial relations. 

At the same time, the attitude of 
government has changed, reflecting the 
changing climate of public opinion. 
There has been a greater awareness that 
unions have a positive, constructive role 
to play in modern industrial society. 
There has been increasing recognition 
that the government ought not to be 
arrayed for or against either side but 
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should take a position favoring the de- 
"termination of conditions of work by 
those directly involved, workers and 
employers. The passage of the Rail- 
way Labor Act in 1926, the Norris- 
LaGuardia Act in 1932, and the Wag- 
ner Act three years later signaled the 
change in government attitudes. 

Today, collective bargaining has be- 
come a full-fledged American institu- 
tion, seemingly grown independent even 
of its two components—the workers and 
the employers—to acquire life of its 
own. It becomes easy to talk about the 
values or effects of collective bargaining. 

This attitude is a tribute to the fact 
that, by and large, collective bargaining 
has proved quite successful. There are 
today approximately 150,000 collective 
bargaining agreements. These agree- 
ments, in effect, represent the body of 
industrial law for their particular juris- 
dictions. These agreements have direct 
and vital meaning to those affected by 
them. When a dispute arises, the agree- 
ment is consulted. When a dispute is 
arbitrated, it is the agreement by which 
the dispute is Judged. 

Of course, collective bargaining in- 
volves much more than the bargaining 
agreement, and 150,000 pieces of paper 
with union and management signatures 
do not necessarily produce a successful 
institution. The bargaining process in- 
volves a complex network of day-to-day 
relationships between workers, their un- 
ion representatives, and management of- 
ficials from foreman to president. 


CoLLECTIVE BARGAINING ToDAY 


In effect, collective bargaining ex- 
tends democratic principles from the 
political arena to the industrial world. 
This is not to say that any decisions 
regarding wages, hours, or working con- 
ditions are automatically subject to a 
majority vote. Rather, the greater 
equality of bargaining power that work- 
ers obtain by joining together in a un- 


ion provides the basis for their par- 
ticipation in decisions affecting their 
welfare. The results reached through 
collective bargaining will come much 
closer to representing the common in- 
terest of those concerned than the deci- 
sions made unilaterally by management 
without effective worker participation. 

Moreover, collective bargaining actu- 
ally works. People live by it. Through 
it, workers have obtained more income, 
more leisure, more security on the job. 
The 150,000 pieces of paper regularly 
expire, but in few instances is either 
side so disinterested that they are al- 
lowed to lapse. In about 97 per cent of 
the cases, the agreements are renewed 
with changes, but without any interrup- 
tion to work. In practically all in- 
stances where work stoppages occur, 
the net result after the strike is a new 
agreement. The collective bargaining 
process continues. 

Through the years, the scope of col- 
lective bargaining has broadened rather 
than narrowed. The subjects for col- 
lective bargaining have grown beyond 
a simple matter of wages, hours, and 
working conditions. The intense inter- 
est in such fringe issues as health bene- 
fits, pension plans, and severance pay 
is one example. The gains that un- 
ions have made in these areas are per- 
haps the most outstanding achievement 
reached through the bargaining process 
during the years since World War II. 

In many labor-management relations, 
bargaining between the parties now 
covers various issues which formerly 
management decided unilaterally. One 
example is the extent to which a firm 
can contract with outside firms for 
work which its own employees are ca- 
pable of performing. Another is the 
firm’s freedom to move its operations 
to a new location. In some cases, the 
bargaining agreement prohibits such a 
relocation. In other cases, it is per- 
mitted if certain safeguards to the work- 
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er’s employment rights are observed. In 
any case, the scope of the agreement has 
been extended because the issue involved 
was important to toth workers end em- 
ployers. 

The bargaining process has had to ad- 
just itself to changing economic and po- 
litical conditions. In wartime, the scope 
and flexibility of bargaining was greatly 
curtailed by government wage regula- 
tions. Once the war was over, how- 
ever, there was immediate pressure from 
both sides of the bargaining table for 
the government to drop its wartime re- 
strictions. The parties were showing the 
value they attached to the bargaining 
process. 

It would be foolish to claim that col- 
lective bargaining has been uniformly 
successful. Only about 35 to 40 per 
cent of the total potential union mem- 
bership is organized, so, for a majority 
of workers, collective bargaining does 
not even exist. In many union-employer 
situations, much bitterness and hostility 
still remain. Yet, collective bargaining 
prevails in the major sectors of the 
economy, and the impact of bargaining 
decisions often extends to nonunionized 
sections of industry. 


ROLE oF GOVERNMENT 


Of course, the freedom of collective 
bargaining is a relative matter. The 
public obviously does have a stake in 
collective bargaining. The results of 
bargaining affect the public’s income 
and consumption. The operatior of 
bargaining may affect the access of the 
public to vitally needed goods and serv- 
ices. Conceivably the bargaining proc- 
ess could be abused by individual groups 
— either employers or the unions—in a 
manner contrary to American demo- 
cratic institutions. 

Considerations such as these have led 
to the adoption of the federal labor 
legislation that is in effect today. There 
are many different aspects to the role 


of government in the collective bargain- 
ing process. Among them are the fol-* 
lowing provisions. ° 

Both parties must recognize their ob- 
ligation to bargain and must observe 
certain procedural rules when their bar- 
gaining agreement expires. This is re- 
quired by the Taft-Hartley Act. 

Certain weapons or tactics on both 
sides—but more severely on the union 
side—have been outlawed by the Taft- 
Hartley and Landrum-Griffin Acts. 

The results of collective bargaining 
cannot violate certain standards which 
government has established for all work- 
ers. The Fair Labor Standards Act and 
various other federal and state laws 
stipulate these standards. ; 

If collective bargaining happens to 
cover a situation in which the “national 
health and safety” are involved, or if 
the bargaining concerns the railroad or 
airline industry, then an entire set of 
government-imposed procedures become, 
applicable according to provisions of 
the Taft-Hartley and Railway Labor 
Acts. 

In addition, each union must meet 
certain requirements regarding its in- 
ternal structure, democratic procedures, 
and financial accounting as required by 
the Landrum-Griffin Act. 

All this amounts to a formidable ar- 
ray of legislation affecting the collective 
bargaining process. It is important to 
note, however, that, for the most part, 
the government does not interfere with 
the substance of bargaining agreements, 
the level of wages, the number of work- 
ing hours, the provisions of pension 
plans, or the type of grievance sys- 
tem. Government restrictions are di- 
rected more to the procedure of bar- 
gaining than to its substance. Only in 
those cases where the public interest is 
directly involved, does the government 
ever recommend specific settlements of 
any issue. 


Legislation establishing minimum 


™ 
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standards does exactly that; the wages 
of very few workers under bargaining 
aggeements are affected by the Fair La- 
bor Standards Act or the various state 
laws. Social security legislation like- 
wise has tended to set certain basic 
standards above which the bargaining 
process has provided additional needed 
benefits. 

This is not always the case in other 
countries. In most industrialized na- 
tions, the area in which collective bar- 
gaining functions is quite limited. Mini- 
mum wage legislation becomes a major 
factor in setting wage rates. Legisla- 
tion prescribes vacation and holiday al- 
lowances to be taken by all, while so- 
cial security legislation is not supple- 
mented by collective bargaining action. 

In effect, the American system has 
been to utilize the instruments of gov- 
ernment to get the collective bargaining 
process moving, to set down certain 
rules, but then to allow the parties con- 
cerned, workers and employers, to make 
substantive decisions on their own. Al- 
though the rules and regulations re- 
main—and, in fact, have proliferated in 
recent years—the net result, except in 
a number of special situations, is still 
very close to the traditional concept of 
free collective bargaining. 


How MUCH INTERVENTION? 


How much government intervention 
in the collective bargaining process is 
desirable? Employers as well as un- 
ions traditionally argue that govern- 
ment intervention in the collective bar- 
gaining process should be kept to a 
mininum. Unfortunately, however, the 
trend in recent years has been toward 
more, rather than less, government regu- 
lation. Too often this trend has been 
abetted by the activities of certain em- 
ployers, and, more particularly, certain 
employer organizations. There can be 
no doubt that pressure by employers 
and employer organizations has been in- 


strumental in shifting the weight and 
direction of labor relations legislation in 
the past fifteen years. 

The passage of the Wagner Act in 
1935 represented a milestone in labor 
relations legislation. It declared collec- 
tive bargaining to be the national policy 
of the country, and it set forth a mode 
of procedure for bringing together for 
this purpose the representatives of the 
workers and the employer. While the 
Wagner Act admittedly provided a 
great impetus to union organization, 
this impetus was the result of remov- 
ing employer restraints to union organi- 
zation rather than any basic prounion 
bias in the law itself. 

Two major pieces of federal labor 
legislation have since been enacted, the 
Taft-Hartley law in 1947 and the Lan- 
drum-Griffin law in 1959. In both 
cases, Congress adopted a course of ac- 
tion urged by employer organizations to 
curb union activities. The net result 
has been to bring the hand of govern- 
ment more directly into the collective 
bargaining process than ever before. 
Currently, however, there is pressure by 
some employer groups for even more 
government intervention. 

Three specific issues are worth spe- 
cial attention in the controversy over 
government regulation of collective bar- 
gaining: the relative power of unions 
and employers; regulation of specific 
provisions written into collective bar- 
gaining agreements; the settlement of 
labor disputes. 

While each of these three questions 
overlap to some extent, they involve spe- 
cific legislative problems and can be dis- 
cussed separately. 


THE PROBLEM OF POWER 


The growth in union power is fre- 
quently cited as the dominant reason 
why additional legislation to curb un- 
ions and limit collective bargaining is 
necessary. Yet, it is difficult to find 
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any evidence for this concern over un- 
ion power. In some respects, whatever 
power unions have seems to have dimin- 
ished in recent years. 

Consider, for example, recent develop- 
ments in union membership which has 
been relatively stable at only about 35 
per cent of its potential strength. 

While union efforts, of course, have 
been devoted to recuiting new workers, 
employer hostility remains strong in 
many sections of the country, and un- 
ion organizers are not as well received 
as in the past. There is certainly no 
reason to believe that union membership 
has been increasing to the point where 
it represents a vast new extension of 
power. 

Is power a matter of finances? If so, 
the advantage lies almost always with 
the employer. 

While it is true that finances of many 
unions have improved in recent years, 
their resources still fall embarrassingly 
short of the level at the command of 
employers. In fact, it has been esti- 
mated that total financial assets under 
control of all unions amount to less 
than the comparable assets of one cor- 
poration, the American Telephone and 
Telegraph Company. 

There has been much loose talk about 
union finances. Many of the special 


funds that unions have helped to estab-. 


lish are not available for anything ex- 
cept one specific use. Pension and 
health and welfare funds established 
through collective bargaining are most 
frequently handled under separate finan- 
cial arrangements over which the union 
has no control. : Funds established for 
strike purposes cannot be touched ex- 
cept for that one need. Moreover, un- 
ion finances are so widely scattered 
among different unions and at different 
levels of organization that any single 
union group has control of only a very 
small proportion of the total. 

Is power a question of one man or 


group of men able to force a large disci- 
plined body of men to take actioh 
against their will? If so, there needebe 
no concern over union power, because 
the labor movement never has and never 
will be able to operate in this fashion. 
The labor movement in America rests 
on firm democratic foundations. Union 
history is crammed with examples of 
membership refusal to follow unpopular 
requests of its leaders. 

The investigations of the Senate—Mc- 
Clellan—lInvestigating Committee con- 
cerned only a handful of unions which 
the American Federation of Labor and 
Congress of Industrial Organizations 
(AFL-CIO) moved swiftly to expel or 
forced to make far-reaching reforms. 
The AFL-CIO also supported the basic 
legislative reforms enforcing democratic 
procedures and financial reporting em- 
bodied in the Landrum-Griffin law. 
While unions are subject to all the 
frailties of human institutions, the ex- 
tent of democratic practices in the labor 
movement surpasses that found in other 
sections of American life. 

Moreover, the authority of any one 
man or group of men in organized labor 
is extremely limited. American unions 
are more decentralized than their coun- 
terparts in other industrialized countries. 
In the AFL-CIO, for example, there are 
only five unions with membership of 
over 500,000, and the largest single un- 
ion has only slightly more than 8 per 
cent of the total membership. Unions 
in Great Britain and Germany, with far 
smaller populations to draw upon, have 
more members than the largest union in 
the United States. Moreover, the 135 in- 
ternational unions comprising the AFL- 
CIO provide a wide variety of size, type, 
outlook, and political complexion so that 
only on the broadest of issues does the 
organization act with one voice. 

The bargaining picture is even more 
diversified since many of the national 
unions bargain for many different units, 
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both craft and industrial. The authority 
‘for calling strikes or taking other eco- 
npmic action continues to rest with the 
various international unions, while the 
AFL-CIO remains a federation with 
only limited powers. 

Those who allege too much union 
power may point to specific instances 
where they can draw a picture of a 
large bullying union confronting a weak 
employer. Without examining whether 
such a description is warranted in some 
instances, can anyone deny that the 
more common bargaining situation is 
one of a dominant employer facing a 
weak union? What about the enormity 
of the problems facing an organization 
of white-collar workers trying to or- 
ganize the employees of a large bank 
or insurance company? What about 
the case of even a medium-sized union 
of retail clerks facing the power em- 
bodied in a large mail order concern? 
The fact is that, in practically all in- 
stances, the large union has developed in 
response to the large corporation so 
that today the largest, more influential 
unions are those that have developed in 
industries dominated by America’s larg- 
est corporations. 


MORE GOVERNMENT INTERVENTION 


Those who cry labor monopoly have 
at various times embraced various ob- 
jectives, most of which would involve 
greater government intervention in the 
bargaining process. Among these are 
proposals which would, by government 
action, reduce the scope of the bargain- 
ing unit—for example, by making it 
illegal for any bargaining agreement to 
cover more than one plant or one cor- 
poration—or bring unions under the 
antitrust laws, or, more directly, pre- 
_ vent the formation of any nationwide 
union. 

Some of these proposals are patently 
absurd. It would obviously be the 


crudest sort of antiunion weapon to 
force the United Automobile Workers 
to abandon its nationwide organization 
while leaving intact the giant nation- 
wide automobile corporations. 

Similarly, the suggestion to outlaw 
company-wide bargaining through gov- 
ernment fiat has been recognized as 
illogical and has drawn little support, 
even from employers. Clearly, a na- 
tionwide concern should not be free to 
use its power against individual local 
unions organized at each of its plants 
while the unions are prevented from 
pooling their resources in a similar 
manner. 

Moreover, those who would use the 
government to split either unions or 
bargaining units may be poorly ad- 
vised. While the splitting of unions 
into smaller units might benefit some 
employers who want their unions weak- 


ened, there is grave doubt that, over- 


all, such a step would lead to more 
stable industrial relations. As many 
impartial observers have pointed out, 
the influence of a broadly based labor 
organization lends stability and ma- 
turity to the bargaining relationship. 
When bargaining becomes subject to a 
greater degree of local pressures as it 
would be if the broader national unions 
were dispersed into smaller units, those 
observers suggest the result is likely to 
be more frequent work stoppages and 
more intense pressure for higher com- 
pensation. 

As for the proposal to bring unions 
under the antitrust laws, this has been 
under debate for many years. Of 
course, even today, any union which 
joins an employer in a collusive effort 
to restrain trade is subject to antitrust 
action. It is difficult to understand how 
the antitrust laws designed for business 
regulation would operate in a distinctly 
different area. In effect, most of the 
traditional questions involved in the de- 
bate for application of the antitrust laws 
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to unions—such as the secondary boy- 
cott and picketing—are precisely the 
questions which the Congress has al- 
ready considered, first in the passage of 
the Taft-Hartley law and secondly in 
the Landrum-Griffin law. 


NEW WEAPONS FOR EMPLOYERS 


Those who are worried about power 
might well review the new weapons that 
Congress and the National Labor Rela- 
tions Board have put in the hands of 
employers. Consider, for example, the 
so-called “free speech” amendment writ- 
ten into the Taft-Hartley law. 

The effect of the amendment is to 
allow an employer to express his views 
on the question of whether his em- 
ployees should or should not join a un- 
ion. On the surface, what could be 
more reasonable? Why should not an 
employer be given this right of free 
speech? But what does free speech 
mean in the context of an employer-em- 
ployee relationship? When an employee 
listens to his employer’s views on un- 
ionism, he is not listening to a friend or 
neighbor. He is listening to someone 
who has control over his future liveli- 
hood through transfer, promotion, lay- 
off, or even discharge. Consequently, 
the most innocent-sounding expression 
of views by an employer becomes the 
means for threatening the employee’s 
future if he should join the union. 

Even though the law is clear that 
such expression of views must not con- 
tain any “threat of reprisal, or force, 
or promise of benefit,” these words are 
open to conflicting interpretations. In 
practice, the National Labor Relations 
Board has tended to give employers 
wide latitude for their views. For ex- 
ample, during an election campaign, an 
employer is not permitted to threaten 
that he will close down or relocate his 
plant if the union should win. How- 
ever, if the employer couches his threats 
in terms of a prediction, he comes within 


the limits of the law. Of course, this 
subtle distinction between a threat anc& 
a prediction is lost on the employge 
who, nonetheless, very clearly recognizes 
the message the employer is trying to 
get across. 

The free speech amendment places a 
major weapon in the hands of the em- 
ployer trying to thwart union organiz- 
ing efforts. The result is that the em- 
ployer is permitted to interfere in a de- 
cision that is essentially none of his 
business—the decision by his employees 
whether or not they wish to have a 
union. 


REGULATION OF BARGAINING 


While it is true that collective bar- 
gaining remains relatively free, a num- 
ber of government restrictions limit bar- 
gaining on specific issues. 

The best known example is the issue 
of union security, which the government 
undertook to regulate under the Taft- 
Hartley law. The closed shop—the re- 
quirement that workers be union mem- 
bers at the time they are hired—was 
prohibited absolutely. The union shop 
—~the requirement that workers become 
union members within a certain num- 
ber of days after they are hired—-was 
expressly permitted, providing the em- 
ployees in the bargaining unit had au- 
thorized the union in a National La- 
bor Relations Board election to seek 
such a clause. However, a special sec- 
tion in the law—Section Fourteen (b)— 
provided that state laws with stricter 
regulations regarding union security took 
precedence over the national law. This 
provision is without parallel in govern- 
ment legislation. In effect, after care- 
fully deciding that workers and em- 
ployers should not be restrained from 
negotiating union shop provisions, the 
federal government decided to allow any 
state laws which impose stricter regula- 
tions to nullify the federal policy. This’ 
privilege, incidentally, has not been ex- 
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tended to any state which enacts more 
«enient regulations on union security 
pyovisions—allows the closed shop, for 
example. 

The merits of the union security issue 
have been extensively debated. In six 
states, the issue was on the ballot in 
1958, and in five of these the proposed 
right-to-work amendment was decisively 
defected. The arguments need no sum- 
mary here? What is noteworthy for 
this discussion is that this vital area of 
collective bargaining has been subject to 
very strict government limitations, the 
weight of which has been decidedly on 
the side of the employer. 

The difficulties inherent in such de- 
tailed government regulation are illus- 
trated by the fact that these Taft- 
Hartley provisions have proved so trou- 
blesome that they have twice been 
amended. In 1951 Congress repealed 
the requirement for a special election 
before a union could ask for a union 
shop clause in its contract. This was 
scrapped when repeated union victories 
mada clear that workers overwhelmingly 
favored union security. In 1959 Con- 
gress took note of the difficulties of ap- 
plying these provisions to the construc- 
tion industry and adopted liberalizing 
amendments. 

Another example of government regu- 
lation of bargaining provisions is the 
Taft-Hartley law’s provision regarding 
the purposes for which unions and em- 
ployers may establish funds to provide 
special benefits. The law lists in some 
detail the types of benefits which such 
funds may grant and also prescribes 
methods of administration. The de- 
tailed restrictions in the law failed to 
take account of the diverse practices 
and needs in different industries and 
localities. The resulting difficulties led 


1 For union viewpoint on this issue, see 
“Onion Security: The Case Against Right-to- 
Work Laws,” AFL-CIO Publication, August 
1958. 


to some liberalizing amendments in- 
cluded in the Landrum-Griffin law, but, 
even with this liberalization, the restric- 
tions remain unjustified and unworkable. 
There are other éxamples that could 
be cited of government regulations of 
bargaining provisions. For example, the 
Taft-Hartley law limits the type of 
clause that can be written providing 
for the check-off of union dues. The 
Taft-Hartley and Landrum-Griffin stat- 
utes together prohibit certain bargain- 
ing provisions under which the em- 
ployees of one firm can assist the strik- 
ing employees of another firm with 
whom the first firm does business. 


SETTLEMENTS OF DISPUTES 


What is the government’s role in set- 
tling labor disputes? Here it is impor- 
tant to distinguish between those gov- 
ernment activities which can be helpful 
in preventing or settling any labor dis- 
putes and those which the government 
may perform in major disputes directly 
affecting the national health and safety. 

There are certain types of assistance 
that the government can and does fur- 
nish on a continuous basis to assist the 
processes of collective bargaining. For 
example, through the Department of 
Labor, information on collective bar- 
gaining practices and provisions of 
agreements is provided to negotiators to 
aid in various types of bargaining situa- 
tions. Both the federal and various 
state governments have mediation agen- 
cies whose conciliators have the confi- 
dence of both parties and operate as 
the “honest broker” between the parties, 
suggesting possible alternative solutions 
to specific issues and helping to keep 
negotiations headed toward a settlement. 

However, no mediation agency has 
the authority to prohibit a strike or 
lockout or to compel the parties to agree 
on any specific issue. Government au- 
thority applying compulsion to labor 
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disputes is found only in two types of 
situations. A few states have enacted 
special legislation applying compulsory 
procedures in the event of a dispute in- 
volving one of the state’s basic public 
utilities. However, the constitutionality 
of this legislation is in doubt because 
of a Supreme Court decision invalidat- 
ing a Wisconsin statute of this type. 

The federal government does have au- 
thority through the Taft-Hartley law to 
apply certain compulsory measures in 
the event of disputes which “imperil the 
national health or safety.” Unfortu- 
nately, these procedures invoked on six- 
teen occasions since 1947 have not 
proved satisfactory. Essential:y, they 
rely on an eighty-day no-strike period 
enforced through a federal injunction, 
but the law includes no specific method 
for settling the dispute during the 
eighty-day period. Consequently, the 
parties often have been as far apart on 
the issues at the end of the injunction 
period as they were at its start. While 
the law calls for the establishment of a 
fact-finding board, the board’s work is 
confined to studying the issues in dis- 
pute without making any recommenda- 
tions for settlement. 

Many disputes, to which this section 
of the Taft-Hartley law has been ap- 
plied, have turned out to have had a 
relatively minor impact on the nation’s 
economy. In retrospect, it is even ques- 
tionable whether the 1959 steel strike 
involved the “national health or safety” 
since relatively few essential operations 
had to be curtailed for lack of steel. 

In those rare situations where a stop- 
page actually does “imperil the national 
health or safety,’ what is the most ef- 
fective action for government to take? 
Often the irritation produced by pro- 
longed strikes leads to the demand for 
drastic intervention by the government 
through some form of compulsory arbi- 
tration. Such a proposal has been 
strongly opposed by both labor and 


management, as well as by practically 
all experienced government labor rela» 
tions officials. " 

A system of compulsory arbitration 
would largely destroy free collective 
bargaining. If the union and the com- 
pany both know in advance that their 
dispute is going to be settled by a third 
party, they are not likely to agree to 
any compromise solutions to their prob- 
lems. Instead, they will maintain their 
most extreme positions in an effort to 
sway the arbitrator in their directions. 
The natural pressures built up by the 
possibility of strike action no longer will 
have any effect on either side of the dis- 
pute. The resulting agreement reached 
through arbitration may just “split the 
difference” between the parties and, in 
any case, will prove far less satisfactory 
to either side than an agreement which 
they jointly, no matter how reluctantly, 
have worked out themselves. 

In wartime, some type of compulsion 
has been necessary. Even then, the 
compulsion that is introduced has come 
only after prior agreement with labor 
and management, who have pledged 
themselves to maintain continuous pro- 
duction. The wartime system of com- 
pulsory arbitration has always carried 
with it full participation by the parties 
in the process of settling labor disputes 
and stabilizing wages. 

Ruling out compulsory arbitration, 
however, does not mean that the only 
alternative is the present inadequate 
procedure in the Taft-Hartley law. 
Many experienced mediators and others 
familiar with labor-management rela- 
tions have suggested alternative pro- 
cedures. Many would give the Presi- 
dent a variety of emergency powers 
which he could utilize in such disputes. 
Among them would be the power to con- 
vene a fact-finding board with or with- 
out authority to make recommendations, 
the power to inquire whether the parties 
will voluntarily accept arbitration, and 
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the power to seize and operate the af- 
fected plant. Another useful suggestion 
is that specialized procedures, compa- 
rable to those under the Railway Labor 
Act, be developed for other industries 
where a dispute is likely to involve the 
public interest. There has been consid- 
erable thinking on this problem, and it 
should be possible to obtain a practical 
substitute for the present inadequate 
procedure. 


THE FUTURE OF BARGAINING 


In the future, collective bargaining 
will have to meet new challenges. The 
growing competition between the Free 
World and the Soviet system is bound 
to have its repercussions on the Ameri- 
can economic scene. At the same time, 
developments within the American econ- 
omy, such as the changeover to more 
automatic machinery and the increasing 
emphasis on professional and technical 
work, are bound to affect the character 
of the bargaining system. 

To many, the result of these pres- 
sures, both external and internal, will 
mean increased government intervention 
in the bargaining process. These ex- 
perts expect collective bargaining to 
play a declining role in the future be- 
cause of the greater control which gov- 
ernment will have to exercise. One bar- 
gaining analyst speaks of “the addition 
of a third chair at the bargaining table.” 
He expects that government guidance 
will be needed to make bargaining deci- 
sions conform to the necessities of gov- 
ernment programs. 

The case for greater government in- 
tervention is strengthened by the slow- 
down in economic growth in recent years 
and the recurrence of periodic reces- 
sions. To attain a higher rate of eco- 
nomic growth and, at the same time, to 
avoid inflation, more positive govern- 
ment policies will undoubtedly be neces- 
sary. The question still remains whether 
these needed government policies can or 


should more closely regulate the bar- 
gaining process. 

It is easy to underestimate the vigor 
and adaptability of the collective bar- 
gaining process. During the past twenty- 
five years, there have been many changes 
—war, the passage of new labor laws, 
and changing economic conditions—to- 
which collective bargaining has adjusted 
successfully. 

The fact is that, even under adverse 


‘conditions, collective bargaining as an 


institution has gained increasing accept- 
ance. The scope of bargaining has 
broadened. It has become a way of 
doing business for both the worker and 
his employer. From both sides of the 
table the relative freedom in bargaining 
is highly prized. It is not likely to be 
easily discarded. 

While there are bound to be impor- 
tant changes in the structure and meth- 
ods of bargaining, these need not involve 
additional government interference. A 


- possible new institution affecting the 


bargaining process may evolve from re- 
cent suggestions that labor and manage- 
ment representatives should meet Jointly, 
away from the bargaining table. Dur- 
ing the past year representatives of 
both sides have inaugurated a series of 
informal meetings to discuss common 
problems. The suggestion has been 
made by a prominent labor attorney 
that a broader framework be instituted 
for such discussions—a National Coun- 
cil of Labor and Management. While 
meetings such as these are likely to 
prove valuable in creating a more con- 
genial atmosphere for bargaining, it is 
unlikely that they will lead to any 
change in its fundamental voluntary 
character. 


PROSPECTS FOR INTERVENTION 


What are the conditions that may 
produce greater government interven- 
tion? Some say that the increasing use 
of automation will have to change the 


16 THE ANNALS OF THE AMERICAN ACADEMY 


bargaining system. But it is only 
through collective bargaining that ar- 
rangements can be made to meet di- 
rectly many of the problems caused 
by automation. While government ac- 
tion will be needed to create a better 
economic environment for automation, 
“there is no substitute for unior-employer 
bargaining on the specific impact of the 
new technology. In fact, one evidence 
of continuing vitality in the collective 
bargaining process is the new agree- 
ments in such industries as meat pack- 
ing, longshore, and steel which provide 
new machinery to meet specific prob- 
lems of new automatic equipment. 

Some economists expect government 
intervention will be needed tc moderate 
the inflationary effect of collective bar- 
gaining. Various proposals have been 
suggested under which a government 
agency would review the results of bar- 
gaining in certain key industries and 
issue advisory statements in the event 
that the wage settlement would be in- 
flationary. 

Those who support this praposal view 
wage settlements as an immediate fac- 
tor causing serious inflation. This was 
a popular argument several years ago 
when prices were rising more sharply, 
but, in recent years, prices have been 
more stable, demonstrating how the in- 
creased productivity of the economy can 
allow wage increases while at the same 
time maintaining relative stability of 
prices. 

It is difficult to see how the govern- 
ment action envisioned by this proposal 
could be applied only to a few key in- 
dustries. Any attempt to pass upon the 
value of wage changes for certain work- 
ers in specific sections of the economy 
is bound to produce inequities affecting 
other workers and firms. Almost inevi- 
tably the scope of government regula- 
tion will be widened. 

Moreover, this proposal is based on 
a false premise. Collective bargaining 


does not impose a rigid wage pattern on 
the economy. With very few excep- 
tions, bargaining results are geared to 
the economic health of the industry and 
the company concerned. While the 
economists may continue to talk about 
pattern settlements, a major strength of 
the American system of collective bar- 
gaining, nevertheless, is its great di- 
versity of wage settlements, rather than 
adherence to one of several central pat- 
tern settlements. 

There are those who look for an in- 
creasing government role in bargaining 
because the public will not tolerate the 
increasing interruption to the national 
economy that results from prolonged 
strikes. However, the fact of the mat- 
ter is that the incidence of idleness 
caused by strikes has been declining in 
the postwar period, although the year 
1959, with the prolonged steel strike, 
was an exception. As the earlier dis- 
cussion indicates, there are many ways 
in which the present inadequate pro- 
cedures for handling such nationwide 
strikes can be improved. Such improve- 
ment, however, would not necessarily 
constitute more government interference 
with the bargaining process—and could 
mean less because the parties would be 
more on their mettle to settle any dif- 
ferences by themselves. 

To this observer, the case for Increas- 
ing government interference with collec- 
tive bargaining is not convincing. In 
fact, the trend should move in the op- 
posite direction. It would be worth- 
while, for example, to remove the re- 
strictions which the Taft-Hartley and 
Landrum-Griffin laws have imposed on 
bargaining negotiations. 

All in all, it would be a mistake to 
burden collective bargaining with more 
restrictions—either those that employer 
organizations have recommended in the 
hopes of weakening unions or those that 
have been recommended as necessary for 
the regulation of the economy. 


A Management Viewpoint 


By Warram G. CAPLES 


AsBstRACT: Widespread collective bargaining in the United 
States originated with the National War Labor Board of 1918. 
Later legislation made participation mandatory for employers. 
Since 1935 government intervention in collective bargaining 
has been continued by each administration to carry out its na- 
tional purposes. The real choice appears to be among alter- 
nate degrees and forms of government regulation, not between 
laissez faire and regulation. Measured by the criterion of in- 
dustrial peace alone, comparatively unregulated collective bar- 
gaining has functioned effectively. Strike activity has declined 
over the past three decades both in time lost and in workers 
involved. The contribution of government intervention to 
such industrial peace is not clear. Intervention experiences 
have been varied and somewhat contradictory. It may be 
necessary, however, to be able to invoke government interven- 
tion in certain emergency disputes. It appears desirable to 
change the labor disputes section of the Taft-Hartley Labor- 
Management Relations Act of 1947 from the current rigidity 
of action to an elastic choice-of-procedures approach. Un- 
regulated collective bargaining has not functioned effectively 
in safeguarding internal democracy within unions, in checking 
excessive and illegal use of power, and in the promotion of full 
employment. Legislative change is necessary to meet some of 
the specific problems in each of these three areas. 
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relations, public relations, and medical services for Inland Steel. He was graduated from 
Kenyon College, Gambier, Ohio in 1930 and from Northwestern Law School in 1933. 
He has practiced law in Chicago and lectured at the universities of Chicago, Wisconsin, 


Northwestern, and Cornel, 


i7 


18 THE ANNALS oF THE AMERICAN ACADEMY 


HE shrinking size of the world and 

the world-wide expansion of indus- 
trialization and trade have stimulated 
~ serious reappraisal of our American in- 
stitutions, our national goals, and the 
steps we are taking to achieve our pur- 
poses. Science, education and interna- 
tional relations are among the ‘aspects 
of American culture most frequently ex- 
amined and evaluated in the press and 
in public forums. Collective bargain- 
ing, too, is being re-examined and reap- 
praised. Indeed, the comparatively re- 
cent emergence of collective bargaining 
as a widespread practice, and the fre- 
quent and sharp shifts in attitude to- 
ward it, make the current re-examina- 
tion particularly desirable. 

This article is intended to present the 
problem of free collective bargaining 
and government regulation from the 
management point of view. I do not 
propose to offer any trick solution de- 
signed to give a quick and easy advan- 
tage to management or any other group. 
In the long run, it would not do in- 
dustry any good; in the long run, it 
would not do the country any good. 
Good labor-management relations are 
built on good faith, and I am offering 
the following suggestions in good faith. 
I think they represent an equitable and 
just solution to some of the labor prob- 
lems besetting us. I hope they will be 
considered in good faith by all readers, 
regardless of their possible predilections. 


COLLECTIVE BARGAINING 


It is important to understand clearly . 


the meaning of collective bargaining. 

Fundamentally, collective bargaining 
is a persuasive process through which 
representatives of employer and em- 
ployee attempt to reach a tenable agree- 
ment. Each side seeks to persuade the 
other to accept as many of its ideas as 
possible. 

In practice, the union side has gen- 
erally sought increased organizational 


status, job control, and higher pay and 
benefits. The management side has geg- 
erally sought a settlement compatible 
with the competitive position of the 
company in the market place. In the- 
ory, the factors of persuasion include ex- 
change of concessions, arguments, pleas 
by interested outsiders, and the pressure 
of public opinion. 

Collective bargaining is a comprehen- 
sive process and includes not only the 
conditions under which negotiation 
takes place, the subjects discussed, and 
the agreement reached, but also the 
continuing administration and inter- 
pretation of the agreement, the settle- 
ment of problems and grievances arising 
in the course of its application, and en- 
forcement of the terms and conditions 
of the contract. Collective bargaining 
is a continuing process. Achieving 
agreement is only one step in the col- 
lective bargaining process, not the final 
goal. Neil W. Chamberlain and the 
late Harry Shulman vividly described 
collective bargaining: 


It is to labor relations approximately what 
the wedding is to domestic relations. It 
launches the parties on their joint enter- 
prise with good wishes and good intentions. 
The life of the enterprise then depends on 
continuous, daily cooperation and adjust- 
ment,* 


This combination of characteristics 
makes collective bargaining an exceed- 
ingly complex institution. It is a proc- 
ess for the determination of wage rates, 
hours of work, and other conditions of 
employment. Court decision has ex- 
tended the original legislative definition 
to bring within the compass of collec- 
tive bargaining almost anything the un- 
ion wishes to discuss. At the same time, 


1 Harry Shulman and Neil W Chamberlain, 
‘The Collective Bargaining Process,” in Joseph 
Shister (Editor), Readings in Labor Econom- 
ics and Industrial Relations (2nd Edition; 
New York: J. B Lippincott Company, 1956), 
p. 179. 
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collective bargaining is a process for the 
protection of its adherents and the ad- 
vancement of their interests. It is, also, 
a limitation on the exercise of power by 
the two parties to the agreement. And 
it is the means for resolution or delay 
of resolution of differences between the 
parties. 

The complexity of collective bargain- 
ing is compounded by its ambivalence 
as a major determinant of labor policy 
and practice as well as the principal 
means by which national labor policies 
must be carried out. National labor 
policy—-with such exceptions as mini- 
mum wages and benefits under the So- 
cial Security Act—is determined by ap- 
proximately 25 per cent of the total 
labor force. The validity of any as- 
sumption that patterns set by this mi- 
nority group in the areas of wages, 
hours, and employment conditions will 
be followed and be for the general good 
is not examined. It may be that such 
examination by Congress of basic policy 
is warranted in the light of twenty-five 
years’ experience. 

How well have the functions of col- 
lective bargaining fitted into and ad- 
vanced national goals and purposes? 
How well has collective bargaining suc- 
ceeded in achieving the aims of organ- 
ized labor and of society? Only after 
answering these questions will it be ap- 
propriate to consider the question of 
more or less government regulation of 
collective bargaining. Let us, there- 
fore, first try to determine what are our 
current national policies in the broad 
area of labor-management relations and 
how well they have been fulfilled. 


NATIONAL LABOR POLICY 


The labor policies of a nation flow 
from the general goals of that nation. 
The implementation of these policies is 
determined by the state of industrial re- 
lations in the past and of the present. 


Our national goals were described in 
1776 as “life, liberty, and the pursuit 
of happiness.” In wordier and possibly 
more precise terms, they might be de- 
scribed as the preservation of the coun- 
try from outside aggression, the protec- 
tion of individual welfare and freedoms, 
and the attainment of increasing pro- 
ductivity and a higher standard of liv- 
ing under a system of private enterprise. 

The integration of these goals into la- 
bor policy has been a tortuous and fluc- 
tuating process. In the nineteenth cen- 
tury there was little coherent or explicit 
statement of labor policy because the 
need did not exist. The United States 
was then a basically agricultural coun- 
try with a chronic labor shortage and 
an open frontier. As industrialization 
increased, however, the problems of em- 
ployees required greater attention. Or- 
ganization into labor unions was the 
method chosen by industrial workers 
for seeking the satisfaction of their 
needs. This method eventually gained 
the protection of the federal govern- 
ment. The Clayton Act was passed in 
1914. Its intention was believed by 
Samuel Gompers to mean that workers 
could organize unhampered by the re- 
strictions of the Sherman Anti-Trust 
Act.? When the Supreme Court did not 
choose to see it this way, resort was 
taken to other measures. Passage of 
the Railway Labor Act in 1926 gave 
explicit congressional support to the 
policy that it was in the national in- 
terest to promote collective bargaining 
and to protect employee rights of self- 
organization. While this act directly 
concerned only the railroad industry, 
the Norris-LaGuardia Act, passed in 
1932, made clear the government’s in- 
tention to protect and promote the or- 
ganizational and self-help activities of 
labor generally. This act proscribed 

3 Dallas L Jones, “The Enigma of the Clay- 


ton Act,” Industrial and Labor Relations Re- 
view, Vol. 10, No. 2 (January 1957), 


we 


20 THe ANNALS OF THE AMERICAN ACADEMY 


the use of the injunction against unions 
which sought to represent their members. 

The federal government now stood in 
the position of encouraging and pro- 
tecting both management and labor in 
the pursuit of their respective interests. 
The government did not, however, re- 
quire either side to enter into negotia- 
tions, to bargain on specific issues, or 
to reach agreement. The passage of 
the National Industrial Recovery Act in 
1933 and of the National Lebor Rela- 
tions Act in 1935 marked turning points 
in government policy. The status of 
collective bargaining was now changed 
from that of a voluntary action freely 
undertaken to that of a mandatory ac- 
tion, at least for management. It was 
not thought necessary in 1933 and 1935 
to extend the requirement of collective 
bargaining to unions. 

The significance of this departure 
from previous government policy can- 
not be overestimated. The entire ques- 
tion of distribution of power between 
labor and management had formerly 
been regarded as the exclusive concern 
of the parties involved. It was now 
considered a proper subject for gov- 
ernment regulation. The government 
had ceased to be waterboy for both 
teams and had become coach, umpire, 
and, occasionally, a player for one side. 

The federal government did not limit 
its intervention to the scope of collec- 
tive bargaining alone. Through the 
agency of the National Labor Relations 
Board it began’ to regulate the organiza- 
tion of industry’s employees and the 
substance of collective bargaining as 
well. The Labor-Management Rela- 
tions Act of 1947, otherwise known as 
the Taft-Hartley Act, extended govern- 
ment regulation still further to cover 
strike and lockout curtailment during 
peacetime emergencies, and the Labor- 
Management Reporting and Disclosure 
Act of 1959 provided for surveillance 
and control of conditions underlying 


both the choice of union leaders and 
the internal functioning of unions. Col- 
lective bargaining and organization thus 
became a three-party process. 

There is little doubt that government 
regulation of collective bargaining is 
here to stay. It is futile to speculate 
whether collective bargaining free of 
government controls would be more de- 
sirable as a determinant of labor policy 
than collective bargaining under gov- 
ernment regulation. There has always 
been government intervention. Collec- 
tive bargaining is, in fact, a creation of 
government. It became a major factor 
in industrial relations when Congress 
made its exercise mandatory. Barring 
the unlikely possibility of a reversal in 
national labor policy, the only relevant 
question today is whether in each sepa- 
rate area of labor policy there should 
be an extension, a contraction, or any 
change in the degree of government in- 
tervention. 

The alternatives can best be appraised 
through an examination of the various 
areas of labor policy. 


INDUSTRIAL PEACE 


It has long been assumed that the 
preservation and continuation of indus- 
trial peace, particularly in times of 
emergency, is one of the more impor- 
tant ways of increasing productivity. 
Industrial peace has been considered so 
essential to national safety that, at one 
time or another, the federal government 
and more than a third of the states have 
passed legislation designed to achieve 
this goal. In general, this legislation 
has utilized a delaying and persuasive 
approach to the use of economic force 
rather than an approach that might im- 
pose compulsory settlement. The Labor- 
Management Relations Act of 1947, the 
most recent federal legislation in this 
area, uses similar techniques. Strikes 
and lockouts which seriously threaten 
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the national health or safety may be en- 
joined for an eighty-day period. There 
are, "in addition, outright prohibitions 
against certain kinds of strikes and lock- 
outs—those designed to gain objectives 
or to induce actions outlawed by the 
act; general, sympathetic, or jurisdic- 
tional strikes; and strikes by govern- 
ment employees. The Labor-Manage- 
ment Reporting and Disclosure Act of 
1959, the Landrum-Griffin Act, extends 
the scope of these prohibitions: 

Does the passage of such legislation 
indicate that collective bargaining was 
unable to maintain a reasonable degree 
of industrial peace? The answer to this 
hinges on the definition of the word 
“reasonable.” Is an annual average loss 
of 14.6 working days per striker reason- 
able? è Is this average increasing or de- 
creasing? What effect has government 
intervention had on the average loss of 
working time due to labor disputes? 

In a recent study on industrial con- 
flict, Arthur M. Ross and Paul T. Hart- 
man found a pronounced decline in 
strike activity throughout the world. In 
the United States the ratio between 
strikers and union members for the 
years 1947-1956 was only half the 
ratio for the first three decades of the 
twentieta century. Strikes have also 
become shorter. During the period 
from 1927 to 1929, there was an aver- 
age loss of 46.1 working days per 
striker. Even for the period from 1930 
to 1932, in the depth of the depression, 
the annual loss was 23.6 days. Between 
1947 and 1956, the rate had fallen to 
14.6 working days lost annually per 
striker. 

While the trend towards declining 
strike activity is a hopeful portent for 
the future, the actual time lost per 


8 Arthur M. Ross and Paul T Hartman, 
Changing Patterns of Industrial Conflict 
(New York. John Wiley and Sons, Inc., 
1960}, p. 4. This average is for the years 
1947-1956, 


striker is still substantially higher in 
the United States than in most indus- 
trialized countries. The study by Ross 
and Hartman shows that from 1948 to 
1956 Great Britain, France, and Den- 
mark lost, on the average, less than one 
third as many working days per striker 
as the United States lost. Japan lost 
about one third as many and Germany 
lost about two thirds as many. Re- 
garding the relative frequency of strikes, 
the study shows the United States to 
have a greater propensity to strike. 
The United States has a higher propor- 
tion of strikers in relation to the total 
nonagricultural employees than Great 
Britain, Germany, the Netherlands, 
Denmark, Canada, Norway, or Sweden. 
France, Italy, and Australia all show 
a substantially higher proportion of ` 
strikers in relation to the total nonagri- 
cultural labor force than the United 
States does. The difference may be at- 
tributable to the use of the strike in 
these countries as a form of political 
protest as well as a means of economic 
pressure.* 

The relatively high degree of strike 
activity in the United States has led to 
some government intervention in labor 
disputes. The effects of government in- 
tervention, however, are not entirely 
clear. Under the no-strike, no-lockout 
program during World War H, there 
were no official strikes until the end of 
the war. Economic sanctions theoreti- 
cally were abandoned. ‘The statistics, 
however, indicate little actual effect on 
strike action for any extensive period of 
time.” Almost identical procedures es- 
tablished during the Korean war were 
not successful in preventing strikes. 

As a matter of record, the Railway 
Labor Board organized under the Trans- 


*Ross and Hartman, of cit, Chap 3 

5 U. S. Department of Commerce, Statistical 
Abstract of the United States, 1958 (Washing- 
ton, D. C.: U, S. Government Printing Office, 
1958), table no. 295. 


é 


22 TEHE ANNALS oF THE AMERICAN ACADEMY 


portation Act of 1920 failed completely 
in its mandate to promote industrial 
peace. The board had been authorized 
to hear and decide disputes about wages 
and working conditions which the par- 
ties themselves could not settle. In 
practice, it could prevent neither the 
industry-wide strike of 400,000 shop 
men which lasted several months nor 
the successful challenge of its authority 
by the Pennsylvania Railroad) Com- 
pany. But, the Railway Labor Act of 
1926, which set up a system for volun- 
tary adjustment of labor disputes, suc- 
ceeded in maintaining a relatively high 
degree of peace in the industry. 
Despite the decline in the average 
number of days lost through strikes, 
however, experience with the antistrike 
provisions of the Taft-Hartley Act has 
not provided any definitive answers. 
The Taft-Hartley Act may have re- 
duced the number of strikes by out- 
lawing certain kinds, but there is rea- 
son to believe that this was more than 
offset by its probable effect on the 
length of strikes. It seems that Taft- 
Hartley has had the effect of dragging 
out collective bargaining negotiations 
because the weaker side, feeling it could 
only benefit by the addition of third- 
party mediation, has tended to prolong 
negotiations in the hope that the act 
would be invoked. In Canada, for ex- 
ample, where there are even more elabo- 
rate mediation and delaying procedures, 
the fact that strikes are longer than in 
the United States appears to substanti- 
ate this view. Stuart Jamieson, writing 
on the problems of industrial relations 
in Canada, suggests that such procedures 
“may also have rendered strikes more 
difficult to settle once they did develop. 
This may be one of the major reasons 
that, in contrast to trends in the United 
States and elsewhere, the average dura- 
tion of strikes in Canada has risen since 
the pre-war period and has remained 


considerably above that in the United 
States.” $ : 

That collective bargaining free of 
government intervention would be con- 
ducive to industrial peace has yet to be 
proved. But it has not been demon- 
strated that government-enforced collec- 
tive bargaining is any more effective. 
Nonintervention has been rejected due 
to widespread public fear that a volun- 
tary no-strike pledge might not be ef- 
fective în an emergency. Experience 
during the war years substantiates this 
fear. Legislation to control industrial 
conflict during critical periods has been 
considered more reliable. But the ex- 
tent of labor conflict is governed by 
many factors other than legislation, 
such factors as the condition of the na- 
tional economy, the existence of a labor 
shortage or surplus, the history of in- 
dustrial relations in the industry and 
in the company, the extent of unioniza- 
tion in the industry, the nature of the 
demand for the product, the political 
ambitions or the sense of relative se- 
curity of the labor leaders involved, and 
even the degree of boredom among un- 
ion members. 

There is no single legislative formula 
for industrial peace. Students of the 
problem have frequently made the point 
that the key to industrial peace lies pri- 
marily in mature and constructive atti- 
tudes of the parties. This would be true 
if collective bargaining were fundamen- 
tally based on economic fact rather than 
legal fiction. But for all this, legislative 
fiat affects labor conflict by changing 
the rules of the game. For example, the 
decrease in recognition strikes is at 
least partly induced by the provisions 
of the Wagner Act which make col- 
lective bargaining mandatory for em- 
ployers. 

6Stuart Jamieson, Industrial Relations in 


Canada (Ithaca: Cornell University Press, 
1957), pp. 117-18. 
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It is my opinion that the section of 
the Taft-Hartley Act which treats of 
labor disputes requires change. A sub- 
stantial number of arbitrators and la- 
bor relations experts recommend the 
substitution of a choice-of-procedures 
approach for the present provisions. 
Choice-of-procedures, as its name im- 
plies, would allow the President of the 
United States a choice of alternatives in 
a critical dispute. Unpredictable gov- 
ernment action in an industrial emer- 
gency would replace explicit, inflexible 
procedure. The advantages of this ap- 
proach are two-fold. The President can 
choose that form of government inter- 
vention which he believes most suitable 
to the specific dispute. And the incen- 
tive is reduced for one side to hold out 
for government action, because -the spe- 
cific action may be contrary to expecta- 
tion. The procedures that could be 
chosen might include government-initi- 
ated mediation, appointment of a fact- 
finding board, compulsory arbitration, 
or seizure of plant and its operation 
without economic gain to either party. 
To reduce further any inclination to 
welcome government intervention, I 
think it important to include among 
the list of alternative procedures at 
least one action which is highly unde- 
sirable to each side. Had a choice-of- 
procedures provision existed before the 
steel strike of 1959, it is quite possible 
that neither industry nor union leaders 
would have persisted in what turned 
out to be the longest major strike in 
American history. 


EQUALIZATION OF POWER 


The most difficult problem in indus- 
trial relations today is the imbalance of 
power between labor and management. 
The difficulty derives fully as much 
from the impossibility of measuring 
power objectively as from the reluctance 
of either party to relinquish any ad- 
vantage it enjoys vis-a-vis the other. It 


is not difficult to perceive the existence 
of a strike. And it is not much more 
difficult to determine whether workers 
are allowed to exercise their rights at 
union meetings. It is even conceivable 
that a working definition of full employ- 
ment could be reached. But how is the 
power of a union vis-a-vis the employers 
with whom it bargains to be measured? 
What criteria are relevant to its bar- 
gaining? The percent of wage increases 
obtained compared to wage gains of 
other unions? The employers’ profit or 
loss? The current wage rates in the in- 
dustry relative to those in other indus- 
tries? The rate of productivity, if such 
can be measured? 

The suggestion is sometimes made 
that since bargaining power cannot be 
accurately measured and since equaliza- 
tion of bargaining power is, therefore, 
impossible, the problem should be en- 
tirely removed from legislative regula- 
tion. In this sense, “free” collective 
bargaining seems to imply unfettered 
exercise of economic power. Unfortu- 
nately, or possibly fortunately, the 
processes and effects of government 


intervention in this area are now 
almost irreversible. So many of the 
rules of industrial relations—rules 


which are important determinants of 
power——have been established by the 
government that, should they be 
withdrawn or become inoperable, it 
is likely that economic power would 
be used more recklessly, that public 
welfare would be completely ignored, 
and that anarchy would result, and 
make government intervention again 
necessary. The ban on secondary boy- 
cotts, for example, has been one of the 
major factors in reducing the power of 
the Teamsters to coerce or blackmail 
other unions.” Yet, realism compels us 
to recognize that it is only the legal re- 
quirement to bargain collectively which 
prevents some powerful employers from 
refusing weak unions a hearing. 
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It is evident, nonetheless, that there 
are now many industries in which the 
balance of power overwhelmingly fa- 
vors one side, namely, the union side. 
And this, I believe, is the central prob- 
lem of contemporary labor-management 
relations. 

Although unions originally obtained 
power through one-sided government 
legislation, I do not believe that a with- 
drawal of this government legislation 
would cause a reduction in union power 
thus obtained. 

The need for government regulation 
of excessive power, compounded by the 
difficulty of measuring such power, has 
been partially met by rule-of-thumb de- 
termination. Where monopolistic power 
clearly exists, where power is misused, 
the government intervenes with restrain- 
ing measures. It did so in 1935 with 
the Wagner Act which curbed the power 
of industry. Now we must evclve meth- 
ods to curb excessive union power. And 
the problem is how to do this without 
destroying unions or any particular un- 
ion as an institution. ° 

Under the protection and support of 
the Wagner Act, union membership 
grew from approximately four million in 
1935 to eighteen million today. In 
1935, less than one seventh of the 
32,000,000 nonagricultural employees 
were organized. Basic industries such 
as iron and steel, aluminum, electrical 
machinery, transportation equipment, 
and other producers’ goods Lad only a 
negligible number of union members. 
By 1945, however, over a third of the 
44,000,000 employees in nonagricul- 
tural industry had been organized and 
over two thirds of the employees work- 
ing in the aluminum, automobile, iron 
and steel, clothing manufacture, meat 
packing, and electrical machinery indus- 
tries were enrolled in large and articu- 
late unions. 

These figures do not indicate the to- 
tal impact of organization. There is a 


multiplier effect after a certain propor- 
tion of workers have been organized. 
In heavily organized industries, small 
nonunion employers have often hastened 
to grant concessions corresponding to 
union demands for fear of reprisals or 
organization. When such demands were 
for the benefit of the organization rather 
than the individual members, the un- 
ion, in effect, extorted tribute. 

Under the protective umbrella of the 
Wagner Act, many unions not only 
achieved a position of monopolistic 
power, but some used it unfairly, un- 
justly, and illegally. The illegal use 
could be left to the courts and the Na- 
tional Labor Relations Board for re- 
dress. But prior to the passage of the 
Labor-Management Act of 1947, there 
was no effective remedy for the unfair 
and unjust use of union power. Unions 
could, for example, legally refuse to bar- 
gain with an employer regardless of 
terms offered. In the famous case of 
Hunt v. Crumboch in 1945, the Su- 
preme Court sustained the refusal of 
the Teamsters to discuss issues with an 
employer, to sign a contract, or to al- 
low their members to work for the 
employer, solely because of personal 
enmity. In his dissent, Justice Jackson 
stated: 


This Court now sustains the claim of a un- 
ion to the right to deny participation in 
the economic world to an employer simply 
because the union dislikes him. This Court 
permits to employees the same arbitrary 
dominance over the economic sphere which 
they control that labor so long, so bit- 
terly, and so rightly asserted should belong 
to no man. 


The need to curtail such inequities 
was refiected in the passage of the La- 
bor-Management Relations Act of 1947. 
Unions were required to bargain collec- 
tively, and unfair labor practices were 
now proscribed for unions as well as for 
businesses. The secondary boycott and 
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the closed shop were legally forbidden, 
and limited action for breach of con- 
tract by unions was allowed, although 
no effective remedy was provided. 

How successful has this act been in 
curbing excess union power? Not at 
all.. Joseph Shister says that “In terms 
of beth economic and noneconomic 
gains, trade unionism has flourished in 
the last decade (1947-1956) as never 
before.”* The more powerful unions 
are still able to force bargains which 
outrun the ability of the industry to 
pay without substantial price increases. 

Writing in 1958, the late Sumner 
Slichter said: ® 


Part ol the disfavor in which unions find 
themselves today results from their success 
in pushing the earnings of semi-skilled 
workers too high relative to the earnings 
of many other kinds of workers. 

Even more important kes been the ef- 
fect of unions on the movement of the gen- 
eral level of wages through time. During 
the past ten years, hourly compensation of 
employees in private industry outside of 
agriculture has increased more than twice 
as fast as the productivity of labor in all 
private industry outside of agriculture. 

.. . Indeed, the tendency of wages to 
outrun productivity even in years of reces- 
sion such as 1954 or in years of credit 
restraint, such as 1956 and 1957, cannot 
be satisfactorily explained except at least 
partly in terms of the upward pressure of 
trade unions on wages. Furthermore, un- 
less the wage increases can be limited in 
general to increases in productivity, the 
price level must continue to rise. 


The evidence of continuation of ex- 
cessive union power suggests the need 


T Joseph Shister, “The Impact of the Taft- 
Hartley Act on Union Strength and Collective 
Bargaining,” Industrial} and Labor Relations 
Review, Vol 2 (April 1958), p. 350. 

8 Sumner H. Slichter, “Trade Unions in 
American Economy,” in Michael Harrington 
and Paul Jacobs (Editors), Labor in a Free 
Society (Berkeley: University of California 
Press, 1959), p. 28. 


for restrictions. The problem is how to 
restrict without destroying the union 
movement and those of its actions which 
have been beneficial to our society. A 
method of increasing the restrictions 
placed on collective bargaining without 
making it incapable of responding to 
changes in the industrial picture, or of 
reacting effectively to the workings of 
the market place, is not readily appar- 
ent. But I do think it necessary to en- 
force vigorously such power-equalizing 
provisions as now exist. I also strongly 
feel that a continuing watch be kept 
over the further development of union 
power not only in the interests of the 
employers with whom unions bargain 
but also in the interests of the consum- 
ers. At the same time, the search should 
continue for a suitable method for con- 
trolling the use of union power. As 
John Maurice Clark and other econo- 
mists have pointed out, social responsi- 
bility in the use of power becomes an 
absolute necessity as that power be- 
comes less limited by competitive checks. 


FULL EMPLOYMENT 


Relatively new as a national labor 
policy but of great significance in its 
potential effect in all areas of govern- 
ment activity is the goal of full employ- 
ment. It was given explicit expression 
by the Seventy-ninth Congress in its 
passage of the Employment Act of 1946. 
This act states that the “continuing 
policy and responsibility of the federal 
government” shall be to assure “useful 
employment opportunities” and “to pro- 
mote maximum employment, produc- 
tion, and purchasing power.” ‘These ob- 
jectives were to be accomplished within 
the assumptions of the free enterprise 
system. At the time of its passage, it 
was not made clear if this was to be ac- 
complished without inflation. 

The problem of carrying out this 
policy of full employment is that no one 
knows how to do it. The Council of 
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Economic Advisors, which was desig- 
nated as the chief agency for achieving 
this objective, has operated under the 
assumption that it could reach the goal 
by altering the wage-profit relationship. 
It has attempted, by exhortation and 
publication, to encourage wage increases 
and price decreases so as to increase 
consumption relative-to savings. The 
progress of the Council towards the ob- 
jective of full employment has not been 
significant. Considerable doubt has been 
cast on its basic assumptions. Richard 
Lester writes: 


Economists have been skeptical both of 
the Council’s standards of decision in wage- 
price matters and the effectiveness of its 
program of free advice and education. ... 
Careful students of the problem have con- 
cluded that no conceivable behavior of 
prices and wages would eliminate business 
cycles and that it is practically impossible 
ta specify, except within broad limits and 
with various qualifications the desirable 
balance between prices and costs. That 
does not mean that correct wage-price be- 
havior (if we could discover what it is) 
might not help to reduce cyclical swings 
and to maintain high-level employment.® 


Little is known about how to move 
toward full employment, but more is 
known about the adverse effects of un- 
ionization on employment. From the 
earliest days of labor organization, un- 
ions have resisted advancing technology 
and have attempted to restrict produc- 
tion. They have tried to justify such 
behavior on the grounds that it would 
increase employment, or, at -east, pre- 
vent unemployment. Such attempts de- 
tive from one of the most tenaciously 
held and generally least articulated of 
trade union beliefs, namely, that there 
is only a limited amount of work to be 
done, virtually regardless of cost. If 
this work is done speedily, the net ef- 


9 Richard A. Lester, Labor and Industrial 
Relations (New York: Macmillan Company, 
1951), p. 384. 


fect will be only a reduction in the 
number of work hours available. If, 
however, work can be stretched out, the 
available employment hours will in- 
crease. 

This article is not intended to discuss 
the relationship between technological 
advance and employment. It is useful 
to note, however, that virtually every 
reputable economist believes that ad- 
vancing technology and increasing effi- 
ciency do not cause long-run unemploy- 
ment. Furthermore, the immediate ef- 
fects of successful worker opposition to 
production economies may lead to loss 
of the employer’s competitive position 
and consequent loss of jobs. 

Union-imposed practices restricting 
production and efficiency abound in 
American industry; dozens of illustra- 
tions are to be found in specific detail 
in the report of the 1949 hearings be- 
fore the Committee on Banking and 
Currency of the United States Senate 
entitled “Economic Power of Labor 
Organizations.” Can the correction of 
such practices be left to unregulated 
collective bargaining? Probably not. 
Some of the most oppressive restric- 
tions on production are found in the 
industries in which union power greatly 
transcends employer power. And even 
strong employers have often been pow- 
erless tc correct make-work practices. 
The railroad industry tried for years in 
its collective bargaining negotiations to 
reduce the incidence of featherbedding. 
It has had little success. 

Make-work practices are undesirable 
in their effects on employment, and are 
diametrically opposed to the national 
goals of increasing productivity, a higher 
standard of living, and adequate na- 
tional defense. It would, therefore, be 
timely to provide legislative discourage- 
ment of union make-work practices by 
a measure parallel to that already ap- 
plied to industry to prevent product re- 
strictions. 


A MANAGEMENT VIEWPOINT 27 


Taft-Hartley presumably did so. Sec- 
tion Eight (b) states: 


If shall be an unfair labor practice for a 
labor organization or its agents to cause or 
attempt to cause an employer to pay or de- 
liver or agree to pay or deliver any money 
or other things of value, in the nature of 
an exaction, for services which are not per- 
formed or not to be performed. 


Judicial rulings, however, have effec- 
tively nullified use of this clause. As 
Benjamin Aaron so aptly phrased it, 
“Tt will henceforth require remarkable 
tactical stupidity on the part of any 
union to bring Section 8 (b) (6) into 
play.” 1° It is clear that legislative re- 
vision is needed if the underlying inten- 
tion of this clause is to be realized. 


DEMOCRACY WITHIN UNIONS 


A relatively new aspect of national 
labor policy, but one to which the 
public as a whole has become strongly 
committed, is democracy within unions. 
The abuses of the rights of union mem- 
bers brought out so clearly by the Mc- 
Clellan Committee showed the dangers 
of supporting and assisting unions’ insti- 
tutional aims without providing proper 
safeguards for the union members. 

Collective bargaining has been a sin- 
gularly ineffective tool for forwarding 
the cause of greater democracy within 
unions. The union officials who do the 
bargaining are often the villains of the 
picture. It is rather too much to hope 
that they would censor themselves pub- 
licly. Nor should management at the 
bargaining table be obliged to push for 
the rights of individual union members. 
Although management may well desire 


10 Benjamin Aaron, “Government Restraints 
on Featherbedding,” Stanford Law Review, 
July 1953, p 712, as quoted by Joseph 
Shister, “The Impact of the Taft-Hartley Act 
on Union Strength and Collective Bargaining,” 
Industrial and Labor Relations Review, Vol. 2 
(April 1958), p. 344. 


that the rights of individual members 
be respected within the union—even if 
only to be assured that union demands 
accurately reflect the members’ desires 
-—few managements would be prepared 
to offer economic concessions for such 
an intangible gain. 

Unions, of course, have steadfastly 
maintained that the entire question of 
internal democracy should be left in 
their hands. ‘They base their position 
on three arguments: first, that unions 
are private institutions and, therefore, 
should no more have their internal af- 
fairs regulated than should the Na- 
tional Association of Manufacturers, 
which happens to be a much looser 
federation than the unions and has no 
power over its members; second, that 
the occasional abridgement of union de- 
mocracy has been necessary for the 
preservation of union bargaining power 
and internal discipline; and, third, that 
unions are capable of and are committed 
to doing a voluntary job of houseclean- 
ing. 

The first argument, that unions are 
privileged private institutions, is belied 
by the facts. Unions wield great eco- 
nomic strength, just as some of the very 
large corporations do, but corporations 
are regulated even to the content of 
their corporate reports. No organiza- 
tion that holds the power of economic 
life and death over its members can 
claim the right to inviolable privacy, es- 
pecially when the organization’s very 
power is a creature of the law. 

Unions, no more than any other or- 
ganization, can claim that the end justi- 
fies the means. This argument may be 
acceptable in a totalitarian society, but 
it is not acceptable in a democratic one. 

The third argument, that unions 
should be allowed to do their own polic- 
ing, is a formidable one. It would be 
easier to sustain, however, were it not 
for the empirical evidence that volun- 
tary housecleaning has been ineffective. 
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The Teamsters have been expelled from 
the American Federation of Labor and 
Congress of Industrial Organizations 
(AFL-CIO), but can it be said that 
the AFL-CIO or the Teamsters has 
more internal demccracy because of it? 
And the Carpenters Union has not 
dropped any of its bars to Negro mem- 
bership because the AFL-CIO adopted 
an Ethical Practices Policy. 

My own feeling is that the passage of 
the Labor-Management Reporting and 
Disclosure Act was a long overdue cor- 
rective to abuses disclosed by the Mc- 
Clean Committee. Whether all the 
specific methods adopted for regulation 
are aptly chosen is another question. 
The answers to this will have to await 
further experience with the law. 

Some sections of the law may be 
questioned even at this time. One ques- 
tionable area is tae so-called “Bill of 
Rights” for union members. There ap- 
pears to be an oversight in the failure 
of the act to regulate standards of ad- 
mission for union membership. Labor 
unions which have arbitrary exclusion 
policies can continue to enforce such 
policies without let or hindrance. Aside 
from the obvious inequity of such prac- 
tices, companies desirous of being non- 
discriminatory in their hiring practices 
are obstructed. Furthermore, the “Bill 
of Rights” provides for no suitable en- 
forcement. There is no public remedy. 
Thus, an individual member whose 
rights have been infringed upon must 
depend upon his individual initiative— 
and purse—-to start and carry on legal 
proceedings to oktain his righs. The 
ordinary worker faced with the difficul- 
ties of both union disapproval and legal 
expense is likely to accept injustice 
rather than group ostracism and finan- 
cial loss. 

It may have been desirable for the 
act to have prohibited a union from 
paying the costs of defending union of- 
ficers who are sued or prosecuted under 


the act and to have forbidden unions 
to make extensive loans or to pay finese 
of officers convicted of violations of the 
act. 

Although regulation of picketing, as 
provided in the act, was certainly 
needed, the express permission for pick- 
eting solely for publicity purposes is 
highly questionable. Such picketing can 
easily be used as a form of subtle black- 
mail which is no less effective because 
there are no expressed, formal demands. 

There is, of course, a danger in legis- 
lating for union democracy. Unions 
may tend to abandon their own efforts 
in their resentment over having been 
publicly spanked. I hope that mature 
consideration will lead unions to an un- 
derstanding that such legislation is de- 
signed to assist responsible labor organi- 
zations and responsible employers in 
the promotion of union democracy with- 
out the degrading and deteriorating ex- 
amples of union corruption and coercion. 


CoNCLUSION 


I have already referred to our na- 
tional goals of “life, liberty, and the 
pursuit of happiness.” We have, as a 
nation, chosen to carry out these goals 
through a system of political democracy 
and private enterprise. These choices 
were not made lightly. History has 
demonstrated repeatedly that our goals 
can best be achieved through this 
particular system of government and 
through this particular system of en- 
terprise. And collective bargaining is 
an important tool in making these sys- 
tems work. It is a tool which, in the 
past, has performed a valuable service 
in giving labor equality at the bargain- 
ing table. It is a tool which can con- 
tinue to improve industrial relations in 
the future. But it also has been a 
sharp and dangerous tool in the hands 
of unscrupulous and short-sighted men. 
With it they have flouted the demo- 
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cratic rights of individuals and endan- 
*gered the workings of the free enterprise 
system. For such men as these, the use 
of collective bargaining must be regu- 
lated and guarded. 

The argument sometimes made that 
any restrictions on collective bargaining 
violate its spirit is a spurious one. Col- 
lective bargaining is not a goal in itself. 
It has no inherent rights. It is solely 
a means for achieving goals. It must 
be judged and evaluated on its success 
or failure in achieving these goals, in its 


support of democratic rights and the 
free enterprise system. 

On the whole, collective bargaining 
has been effective in such support. It 
can continue to be effective. I have in- 
dicated several areas in which I believe 
its effectiveness can be improved by 
legislative changes. But its greatest im- 
provement can only come from an in- 
creased sense of public responsibility on 
the part of participants in collective bar- 
gaining and from their increased dedi- 
cation to our national goals. 


The Changing Role of Government in 
Labor Relations* 


By Josera P. GOLDBERG 


ABSTRACT: Collective bargaining is a continuing bulwark of 
American society, permitting the fusion of the principles of 
democracy and of free enterprise within the work place. As 
the scope of private action in collective bargaining has be- 
come integrally associated with the functioning of our society, 
governmental scrutiny and policy consideration in labor rela- 
tions has grown. The formulation of governmental policy in 
labor relations is a particularly difficult matter—continuing 
careful, unheated, and representative study and consultation 
are required for the ascertainment of appropriate balance 
among such factors as constructive collective bargaining, re- 
sponsible trade unions, the rights of union members, and the 
public interest. Instead, under pressures to restore the bal- 
ance between management and labor and in climatic condi- 
tions of crisis and recrimination, legislation has been enacted 
which has become the continuing focus of criticism and politi- 
cal activity. The need is for management and labor jointly 
to aid government to ascertain continuously the proper bal- 
ance between legislative and administrative action and private 
action in labor relations. Separate pressures by management 
and labor in the legislative sphere will continue to produce 
legislation and a climate which will thwart effective collective 
bargaining. 
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He has had extenstve experi- 
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HERE are times when Government 
* i has evidenced an interest in a labor 
di$pute to the extent of saying ‘Get it 
settled,’ without particular emphasis on 
the terms of settlement. Implicit in the 
companies’ position, I think, is a recog- 
nition that this time the country as a 
whole is also interested in the terms of 
settlement, in quality, if you will, in ad- 
dition to the fact of settlement.” ? 

This observation by George W. Tay- 
lor, as chairman of the board of inquiry 
in the steel dispute in 1959, epitomizes 
one major shift in the orientation of the 
government toward labor relations. In 
the particular instance cited, the gov- 
ernment was not merely interested in 
avoiding a strike; even in the absence 
of a strike, the government would still 
have been concerned with the impact of 
the agreement on the broader economic 
trends in the economy. 

The year 1959 also saw legislative 
evidence of governmental concern with 
labor relations. In enacting the Labor- 
Management Reporting and Disclosure 
Act, the Congress extended broadly the 
role of the federal government in the 
policing of unions, in the language of 
the act, “to afford necessary protection 
of the rights and interests of employees 
and the public generally as they relate 
to the activities of labor organizations, 
employees, labor relations consultants, 
and their officers and representatives.” 
The act also made important changes 
in the Taft-Hartley Act enacted in 1947 
for the express purpose of establishing 
a balance to counter the growth of 
alleged overweening union strength at- 
tributed to the Wagner Act and its ad- 
ministration. Commenting on these en- 
actments, one observer holds that the 
merits of the specific revisions may be 


1 George W Taylor, “Remarks Upon Con- 
clusion of Steel Board Testimony,” Monthly 
Labor Review, Vol. 82 (December 1959), p 
1330. 


beside the point of the basic considera- 
tion, namely: ? 


It is possible that we are now undertaking 
so detailed a regulation of the company- 
union relationship that it will either stultify 
their capacity to adjust to new and differ- 
ent conditions, or lead to a disrespect of 
the law through widespread violations. In 
short, we may discover that our future ef- 
forts should be concentrated on eliminat- 
ing as much as possible of all legislation in 
the field of collective bargaining. Or is it 
already too late? 


These observations suggest the basic 
dilemma which is inherent in the formu- 
lation of government policy on labor re- 
lations in our democratic, private enter- 
prise system. For even as governmental 
concern has grown, as trade unionism 
and collective bargaining have grown, 
in the very assertions of this interest, 
every branch of government has insisted 
on the maintenance and protection of 
collective bargaining. For it is widely 
held as a principle that the democratic 
requirements of our free enterprise sys- 
tem are best effectuated in private en- 
terprise through joint determination by 
management and the union—as the col- 
lective representative of the employees 
—of the working relationships and of 
rights and obligations to govern the pri- 
vate relationship. 

The system of private labor-manage- 
ment relations which has developed and 
been further underwritten by all of the 
statutes continues as the American ad- 
aptation to the requirements of social 
change engendered by industrialization. 
The process of coilective bargaining has 
permitted adjustment to changing re- 
quirements even as the parties, the sur- 
roundings, and the requirements were 
changing. The matters covered by col- 


2R W. Fleming, “Title VII: The Taft- 
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lective bargaining agreements have wid- 
ened greatly in recent years, reflecting 
the realization of the needs of an ex- 
panding industrial population and seek- 
ing to supplement governmental social 
legislation programs. Overshacowed by 
the Landrum-Griffin Act and the steel 
dispute of 1959 were the concrete in- 
stances of agreement on procedures to 
deal with the impact of tecknological 
change on the work force in such di- 
verse situations as meat-packing—Ar- 
mour and Company—and longshoring. 


GOVERNMENTAL CONCERN 


In viewing the state of labor relations 
policy in the United States, one can gain 
an impression of substantial legalism by 
virtue of the extent to which labor legis- 
lation sets out specific procedures for 
acquiring representation rights, spells 
out unfair labor practices on the part 
of employers and unions, and even in- 
dicates proscriptions and limits on cer- 
tain aspects of collective bargaining. On 
the other hand, if one looks to the actual 
status of labor-management relations in 
this country, one comes away with a 
somewhat different impression. The en- 
tire area of economic terms remains free 
from any form of governmental control. 
Furthermore, with few exceptions, the 
conduct of the broad area of relation- 
ships within the plant is free of govern- 
mental determination. A labor-manage- 
ment relationship may be established 
and flourish within the plant without 
ever having any recourse to the govern- 
mental process. 

It has been cnly within the past quar- 
ter century that a major metamorphosis 
has taken place in federal labor policies. 
Up to 1935, labor-management relations 
were left largely to mediation at both 
federal and state levels and to the 
courts. With the growth of interstate 
corporations paralleling the extension of 
the market, state agencies were increas- 
ingly incapable of coping with the prob- 


lems of labor-management relations. In 
the absence of a specific policy on 
labor-management relations, the covfrts 
were required to make determinations 
on labor issues. The courts generally 
“protected the employer against legisla- 
tion and unionism with injunctions fig- 
uring prominently”; in so doing, they 
were not acting as “a mere ‘tool’ of a 
minority but reflected the strongly held 
view of the majority in the American 
community.” 3 

Indications of the development of na- 
tional concern with labor relations were 
apparent early in the railroad industry. 
President Theodore Roosevelt’s inter- 
vention in the anthracite coal strike in 
1902 was a landmark in the developing 
status of trade unionism. During the 
Wilson administration, the trend to- 
ward union recognition and integration 
was apparent. The period of the 1920's, 
however, was that of the open shop and 
welfare capitalism—and one of rout for 
the unions. Only in relatively local la- 
bor market situations, such as building 
construction and clothing, did unionism 
manage to survive. 

The reassessment of values which 
accompanied the depression following 
1929 included a realization of the value 
of collective bargaining as a bulwark 
against a centralized economy. The 
basic goal of the National Labor Rela- 
tions Act of 1935 was “the development 
of a partnership between industry and 
labor in the solution of national prob- 
lems [which] is the essential comple- 
ment to political democracy,” and this, 
according to Senator Wagner, was the 
alternative to obtaining order in indus- 
try through the “authoritarian state.” * 
The act affirmatively expressed the 
rights of collective representation on 
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the part of employees, and it required 
“employers to bargain with that union 
Which represented the majority of work- 
ers in the bargaining unit. The act 
had the direct effect of permitting the 
organization of unions and of channel- 
ling the activities of unions into the col- 
lective bargaining process. 

The Wagner Act had hardly begun to 
function following the determination of 
its constitutionality by the Supreme 
Court in 1937 before the European War 
and our own subsequent involvement in 
it. During the war period, labor-man- 
agement relations were subject to a tri- 
partite agency which was responsible for 
wage stabilization as well as for the 
handling of disputes. To the extent 
possible, efforts were made to maintain 
.the forms and substance of collective 
bargaining, but this was a period dur- 
ing which governmental determination 
was pre-eminent. 


RECENT EVOLUTION 


At the war’s end, collective bargain- 
ing, restricted at first by a holdover 
limited wage-price stabilization program, 
bore the brunt of adjusting wages and 
working conditions as the economy 
shifted from the production of muni- 
tions to consumer goods. The substan- 
tial impact of work stoppages was pri- 
marily the result of economic issues 
rather than issues of principle and of 
recognition such as had followed the 
First World War Collective bargain- 
ing was now well entrenched in the 
American social order. 

An impetus to legislative proposals 
resulted from the widespread strike ac- 
tivity in the immediate postwar period 
and the charges of labor bossism asso- 
ciated with the activities of John L. 
Lewis. The Taft-Hartley Act was legis- 
lated in 1947 in a climate of substantial 
controversy, with labor opposition to 
any change in the provisions of the 
Wagner Act, remaining the focus of po- 


litical rivalry for labor and manage- 
ment groups. ‘The intent of the statute, 
according to Senator Taft, was “to re- 
store some equality between employer 
and employee so that there might be 
free collective bargaining.” © While re- 
affirming the policy of encouraging col- 
lective bargaining and worker self-or- 
ganization, the act expressed the right 
of employees to refrain from such ac- 
tivities. The statute also included re- 
strictive and regulating provisions. Boy- 
cotts and jurisdictional strikes were 
banned. The scope of collective bar- 
gaining was affected by the banning of 
the closed shop, while the union shop 
was permitted.® Internal union affairs 
were involved in the requirement that, 
as a condition for recourse to the proc- 
esses of the National Labor Relations 
Board, the officials of unions had to file 
non-Communist affidavits, and reports 
on the administrative organization and 
finances of unions had to be filed. 

The Labor-Management Reporting 
and Disclosure Act was enacted in 1959 
in an environment which was not un- 
like that surrounding the Taft-Hartley 
Act. Congressional hearings had demon- 
strated the existence of malfeasance, 
corruption, and collusion with manage- 
ment by some union officials in a few 
unions. There was also much discus- 
sion in the outside world of market con- 
cerns that the growth of union power 
had made for economic conditions which 
fostered inflation, with the effect of rais- 
ing prices and placing the American 
manufacturer in a disadvantaged posi- 
tion in the world market. Although 
prolonged hearings and numerous legis- 
lative proposals preceded the enactment, 

8 Fred A Hartley, Jr, Our New National 
Labor Policy (New York: Funk, 1948), p. xii 

8 However, the act went further in permit- 
ting the states to ban all umon shop arrange- 
ments There are now “right to work” laws 
in nineteen, mainly nonindustrial, states which 


ban union memberhip as a condition for em- 
ployment. 
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the statute itself was enacted in a situa- 
tion marked by political maneuvering, 
hasty compromise, and the injection of 
last-minute issues.” 

The new statute proceeds beyond the 
Taft-Hartley Act in establishing a set 
of standards for the internal function- 
ing of unions and a quasi-ethical code 
with reporting requirements for union 
officials as union officials and for man- 
agement and union officials in their col- 
lective bargaining relationship. It also 
contains amendments to the Taft-Hart- 
ley Act which seek to plug up Icopholes 
relating to secondary boycotts, organi- 
zational picketing, and hot cargo clauses 
and to meet special industry require- 
ments of the building construction and 
apparel industries. 

The effect of the new act on unions 
and labor-management relations remains 
for determination through its adminis- 
tration and litigation. But it has had 
the immediate effect of becoming a tar- 
get of political objectives and focus of 
hostility. Labor is dissatisfied with it.® 
Among those who have expressed con- 
cern with “big unionism,” there are ap- 
parently divergent views. In one in- 
stance, the enactment was viewed as 
but a first step with the need for addi- 
tional actions, among others, for sub- 

7It is noteworthy that, in the previous 
year, Congress proceeded with caution, enact- 
ing the Welfare Plans and Disclosure Act, but 
postponing action on labor relaticns. The 
1958 statute was a disclosure statute which 
required the filing of descriptions of welfare 
and pension plans and annual reports. Both 
Secretary of Labor Mitchell and the AFL- 
CIO have been critical of the limited au- 
thority available for enforcement. 

8 Union locals have had to call on national 
headquarters for assistance and advics in meet- 
ing the requirements of the statute. There 
are indications that union locals have had to 
merge in order to meet the needs of increased 
clerical and legal demands as a result of the 
statute. “Report of Study Committee on the 
Development of the Law of Union Adminis- 
tration and Procedure,” Labor Relations Re- 
porter, Vol. 46 (September 12, 1960), p. 363. 


jecting unions to the antitrust laws and 
enacting a federal right-to-work stat-" 
ute.° Others hold that applying tlte 
antitrust laws to unions would be a 
simpler and more effective approach to 
labor monopoly while expressing dis- 
sitasfaction with the Landrum-Griffin 
Act as having serious ramifications for 
the rights of private associations and 
making for the further growth of bu- 
reaucracy.*° 


AREAS OF GOVERNMENT CONCERN 


Legislative: support to the develop- 
ment of trade union organization may 
have, in turn, stimulated enactment of 
counterbalancing legislation which has 
affected the growth and development of 
unionism. But this is only one of the 
factors accounting for the continuing 
active interest of government in labor 
relations. For, as trade unionism has 
grown and as collective bargaining has 
been extended and broadened, the scope 
of private action has become so inti- 
mately associated with the functioning 
of our society that governmental scru- 
tiny and policy development are inevi- 
table. The public interest in trade 
unionism and collective bargaining has 
evolved with the long-term growth of 
industrialization, trade union organiza- 
tion, and collective bargaining. It has 
fluctuated with the reactions of labor 
relations to current economic conditions 
and with current revelations regarding 
the trade unions. The effect is that 
basic governmental policies are both 
shaped and shadowed by the pressures 
of immediate circumstances. 

Governmental policies devised to en- 
sure the proper function of unionism 
and of labor relations should be based 


®See Washington Report, the weekly news- 
letter of the Chamber of Commerce of the 
United States, for September 11, 1959. 

10W. H Peterson, “Landrum-Griffin—An 
Analysis,” Labor Law Journal, Vol. 11 (Au- 
gust 1960). 
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on considerations of the broader public 
tnterest. But they must give proper 
consideration to the interests of the in- 
stitutions involved as well as to the im- 
pact on the broader “public.” Proper 
allowance must be made for leaving ade- 
quate room for voluntary action, or the 
system itself will be altered, and the 
availeble evidence does not indicate that 
governmental direction will solve the 
problems of societal relationships. Legis- 
lative policies and actions which are 
developed in the heat of immediate con- 
flict and political maneuvering do not 
serve the public interest but have the 
effect of making the role of unions one 
of continuing controversy with hostility 
spilling into the labor-management re- 
lationship. 

In evaluating the appropriate role of 
goverrment, it will be necessary to look 
to the areas of governmental concern as 
they stand at present. The history of 
Jabor relations indicates the need for 
realization of developing relationships, 
needs, and altered approaches in the af- 
fairs of men as in the affairs of produc- 
tion and the market. In a democratic 
and private enterprise system, however, 
there is a certain steadfastness which is 
necesary. It is necessary to ensure a 
proper balance between the protection 
accorded the individual through his par- 
ticipation in group organization while 
ensuring that his freedom qua individual 
is maintained. In our complicated and 
populous society, individual expression 
of rights would be frustrated without 
representation through the organizations 
which make up our pluralistic society. 
To reinforce the democratic workings of 
our society, such organizations, and par- 
ticularly trade unions, should ensure 
that effective representation is given to 
individual members and to their rights 
to determine the policies and leadership 
of the organization, including the right 
to dissent. The fine balance between 
these rights and the efforts of the or- 


ganization and its leadership to en- 
sure effective functioning is not always 
readily in sight. 

The appropriate determination of gov- 
ernment policy must be made with ref- 
erence to the underlying realities in the 
field of labor relations. This requires 
continuing and close scrutiny to ensure 
that the contentions and heat surround- 
ing immediate situations do not result 
in action which would thwart the func- 
tioning of our system of collective bar- 
gaining. 

Collective bargaining 


The basic labor relations policy of 
the federal government remains that of 
assuring to every worker the right to 
join unions of his own choosing and to 
foster the collective bargaining process. 
The Wagner Act saw the government as 
a protagonist for organized labor and 
collective bargaining. The proponents 
of the Taft-Hartley Act sought to alter 
that role to one of neutral umpire."? 

Effective collective bargaining rela- 
tionships have continued in this new 
atmosphere with signs of increased ma- 
turity in labor relations in some indus- 
tries. Comment has been made in some 
discussions on “the stiffening of em- 
ployer (and employee) resistance in 
some cases to the spread of union or- 
ganization and a perceptible toughen- 
ing of employer policy in bargaining in 
some established relationships.” 1? The 
influence of the statute on these vary- 
ing tendencies is unclear. 

It is worthy of note that where labor- 
management relations have achieved sta- 
bility, even the possible disrupting ef- 


11 Archibald Cox, Law and the National 
Labor Policy (Berkeley: University of Cali- 
fornia Institute of Industrial Relations, 1960) 

12 Harold W. Davey, “The Operational Im- 
pact of the Taft-Hartley Act,” in Harold W. 
Davey and Others (Editors), New Dimen- 
sions tn Collective Bargaining (Industrial Re- 
lations Research Association No. 21, New 
York: Harpers, 1959), p 195 
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fect of broad-gauge legislative provisions 
may be met constructively. In the con- 
struction and maritime industries, union 
fears that the act would become the ba- 
sis for destroying union hiring halls were 
resolved through agreement with man- 
agement on altered procedures which 
met legislative and National Labor Re- 
lations Board requirements but main- 
tained the halls.1? The special provi- 
sions in the Landrum-Griffin Act for the 
construction and apparel and clothing 
industries indicate the need for recog- 
nition of special industry requirements 
even in omnibus legislation. 

The emphasis on balance as a con- 
sideration in the field of labor-manage- 
ment relations suggests the need for at 
least brief consideration of the status of 
trade unionism today. The most rapid 
strides in trade union organization oc- 
curred during the post-depression and 
war years between 1933 and 1945, when 
union membership rose from 3 million 
to 14.3 million, rising again only after 
1950 to 17.5 million in 1956. In 1958, 
however, an actual loss of 500,000 was 
reported. The ratio of trade union mem- 
bership to nonagricultural employment, 
a measure of relative strength of trade 
union membership, indicates £ rise from 
about 11 per cent of nonagricultural 
employment——including executives and 
managers—in 1933 to about 33 per cent 
in 1958; but the level has remained sub- 
stantially unchanged since 1945. As a 
proportion of the total labor force, of 
course, membership is smaller, amount- 
ing to about 25 per cent.1* 

The influences on union growth have 
been much more complicated than 
merely legislative ones. Merabership in 

18 Joseph P. Goldberg, The Maritime Story 
(Cambridge: Harvard University Press, 1958), 
pp. 241-46; Mountain Pacific Case, 119 
NLRB. 883, 897; 270 F. 2d 475 (CA 9) 

14 Bureau of Labor Statistics, Directory of 
National and International Unions in the 


United States (Bulletin No 1267; Washing- 
ton’ Bureau of Labor Statistics, 1959), p. 9. 


individual unions has risen or fallen 
depending upon the economic position 
of the industry, as affected by charg- 
ing technology and the role of com- 
peting products and services. Coal min- 
ing and railroads are classic examples 
of declining job opportunities, but steel 
and auto employment and union mem- 
bership have also declined. The shift 
of centers of production to nonunion 
areas has halved the union membership 
in the textile industry in a decade. 
Communist domination of some unions 
and the revelations of corruption and 
malfeasance by leaders in some others 
were further frustrating influences on 
the growth of union organization and 
membership. The necessary divisive ac- 
tion involved in expulsion of these un- 
ions did not add to the strength of 
trade unionism generally. Union organ- 
izing drives in the service and retail 
trades and in the South were largely 
unsuccessful. The merger of the Ameri- 
can Federation of Labor and the Con- 
gress of Industrial Organizations has 
served rather as a protective action than 
as the base for an advance in position. 

The problems which will confront un- 
ions in the next decade are reflected in 
statistics on trends in employment by 
industry and by occupational groupings. 
Since 1933, real gross national product 
—in 1959 prices—has increased by over 
230 per cent; since 1947, by 50 per 
cent. These major developments have 
been the result of an increased produc- 
tivity which has actually required fewer 
production workers at a time when 
population was increasing. The civilian 
labor force has increased by 15 per cent 
since 1947. Employment in manufac- 
turing has increased by about 7 per 
cent, but the increase has been among 
technicians, researchers, and other non- 
production workers, while production 
worker employment has fallen by 5 per 
cent. 

It is in the employment sectors in 
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which unionism has made least head- 
way that employment has risen since 
1947. Thus, in wholesale and retail 
trade, employment is up 23 per cent; 
in finance, insurance, and real estate, 
up 5C per cent; in government, up 50 
per cent. 

These statistics have significant im- 
plications for public policy in the broad 
economic field. They also have impor- 
tant implications in view of the ex- 
pressed policy restated in the Labor- 
Management Reporting and Disclosure 
Act of 1959: 


It continues to be the responsibility of the 
Federa. Government to protect employees’ 
rights to organize, choose their own repre- 
sentatives, bargain collectively, and other- 
wise engage in concerted activities for their 
mutual aid and protection. 


The areas of union strength during 
the past twenty-five years are receding 
in relative and, in some industries, in 
absolute importance. The projections 
in regard to manpower distribution, as- 
suming a rate of growth like that of the 
past decade and a half, indicate that 
these trends will continue for the next 
decade at least. 


Union membership rights 


The effect of the disclosures of cor- 
ruption and malfeasance on the part of 
a small minority of union officials in a 
few unions and the instances of collu- 
sive and unethical practices involving 
some management and union officials 
made governmental concern and inter- 
vention necessary. The enactment of the 
Landrum-Griffin Act, concurrent with 
establishment by the American Federa- 
tion of Labor and Congress of Industrial 
Organizations of a code of ethics for 
the conduct of union affairs, precludes 
experience for judging self-regulation. 
Proposals for and arguments against the 
need for such legislation came from 
divergent sources. Some favorably and 


others fearfully regarded enactment of 
such provisions as possibly threatening 
union cohesiveness, thus weakening the 
entire union position. Others, such as 
the American Civil Liberties Union, saw 
a clear need for a bill of rights to pro- 
tect the rights of individual members to 
ensure the democratic purposes of un- 
ionism,® 

The legislation of provisions seeking 
to protect and to increase individual 
participation in union affairs is a com- 
mendable, if uncertain, goal. The diffi- 
culty of arousing substantial individual 
interest and action in the conduct of 
public affairs, including those of unions, 
is too well known to need extensive 
documentation. The need for educa- 
tion in the importance of union affairs 
is apparent. The unions are respon- 
sible for this, but only in part. The 
Department of Labor is conducting 
educational activities at union local lev- 
els to provide advice on the statute and 
its intent. There is also implicit in the 
statute a responsibility that educational 
curricula at all school levels should in- 
clude provision for proper perspectives 
on the constructive role of unionism in 
the United States, its growth, and pub- 
lic interest aspects. This would all be 
by way of stressing the importance to 
our young citizens of participating ac- 
tively, not only in political affairs gen- 
erally, but also in the affairs of the un- 
ions which they may join later. 

The increased concern of government 
with internal union affairs must not per- 
mit the loss of perspective. Clark Kerr 
suggests one perspective: 16 


Since unions are an important element in 
our pluralistic society, their effective func- 
tioning is a contribution to the national 


15 American Civil Liberties Union, A Labor 
Union Bill of Rights (New York: American 
Civil Liberties Union, 1958). 

16 Clark Kerr, Unions and Union Leaders in 
Their Own Choosing (New York: Fund for 
the Republic; 1957). 
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welfare. As an element of a democratic 
society, they should be responsive to their 
members. As an element of a society 
founded on the significance of the indi- 
vidual, they should contribute to his free- 
dom. More, more, more and now is no 


longer enough. 


In evaluating this and other views, there 
is the need for awareness that unions 
are the product and, in some measure, 
the reflection of the society in which 
they function. Union leaders have a 
moral and ethical responsibility to their 
members and to the society which has 
bestowed exclusive recognition rights on 
their organizations. Society, in return, 
must accord these officials recognition of 
their role and of the institutions they 
lead. Society also has a responsibility 
to ensure that it is not only unions and 
their leaders of whom more than ma- 
terial interests are expected. 

It must be a matter of continuing 
concern that the effect of such gov- 
ernmental policy is not self-defeating. 
‘Thus, the protection of the rights of the 
individual in the union must be coupled 
with maintaining the union as an effec- 
tive group organization in representing 
its constituents in our democratic so- 
ciety. To thwart effective representa- 
tion of the group interest can be just as 
devastating to the balance required in 
our society as to thwart constructive in- 
dividual views within the union organi- 
zation. 

Strikes 

The climate jor collective bargaining 
since 1947 has been a favorable one gen- 
erally. The economy has been on the 
uptrend througaout the period and re- 
cessions have been relatively minor as 
income and price levels remained largely 
unaffected. In a growing economy which 
can accommodate both technological im- 
provement anc a growing population, 
the prospects for stability in labor-man- 
agement relations are substantial. 


Stability in labor-management rela- 
tions must, of course, not be defined as 
an absence of strikes. The past fifteen 
years have been years of substantial de- 
velopment and accommodation in labor- 
management relations to changing needs 
and situations. The stiffening of em- 
ployer attitudes has been the product 
of varied conditions, including intensi- 
fied competition at home and in world 
markets. But such stiffening has not 
affected the vast majority of collective 
bargaining relationships.'* 

The incidence of strikes in the United 
States since 1946 has varied with eco- 
nomic conditions, including rising price 
levels intermixed with brief recessions. 
The annual number of work stoppages 
has ranged from 3500 to almost 5000, 
with an estimated one and a half mil- 
lion to three million workers involved, 
except for three and a half million in 
the limited wage-price control year of 
1952, when both steel and coal were 
involved and 4,600,000 in the recon- 
version vear of 1946, It is significant 
that with the exception of 1946, when 
1.5 per cent of all working time of all 
workers was involved, in every other 
year the working time involved was 
only a fraction of one per cent. 

The recent postwar crisis strike situa- 
tions were not the virtual class war 
situations of earlier years. Here, stable 
and established union organizations con- 
fronted major industries or large seg- 
ments of these, and the stakes involved 
economic issues sometimes viewed as 
bordering on the determination of na- 
tional economic policy. These disputes 
involved no violence and no direct threat 
to the peace and physical security of the 
community. Rather, governmental in- 


17J). V Brown and C A. Myers, “The 
Changing Industrial Relations Philosophy of 
American Management,” in Proceeding: of 
Industrial Relations Research Association 
(Madiscn, Wisconsin: Industrial Relations Re- 
search Association, 1956), p 94. 
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tervention was the product of the effect 


.of major disputes on the closely meshed 


~ 


ears of our economy. In addition to 

e concern that a widespread stoppage 
in a basic industry or a localized strike 
in a public utility might retard indus- 
trial production and injure the public 
health and safety, there was the concern 
that decision-making by labor and man- 
agement in the private sphere might af- 
fect economic policy in the public sphere. 

That the free operation of collective 
bargaining should not injure the public 
welfare has been a continuing concern 
over the years. In the sphere of crisis 
strikes, it has resulted in many propos- 
als for preventing strikes of major pro- 
porticns. Such proposals have ranged 
from the availability of a generalized 
kit of devices from which the executive 
can select the one or more which would 
serve the purpose to binding arrange- 
ments involving compulsory arbitration. 
There is a greater degree of specificity 
about the proposals of those who would 
go to the root of the “evil” by frag- 
mentizing collective bargaining, with or 
without application of the antitrust 
laws, thus avoiding any widespread 
stoppazes. 

Legislative provisions in the federal 
sphere for dealing with disputes are 
found in the Railway Labor Act and 
in the Taft-Hartley Act. The former, 
applicable to both railway and air trans- 
port, is the product of long years of ex- 
perimentation with dispute-settling pro- 
cedures in the railroad industry.7® The 
agreement on the part of railway labor 
and management to the Railway Labor 


18 A recent evaluation is that “the effect of 
the elaborate procedure of the Railway La- 
bor Act :s to make collective bargaining com- 
pletely perfunctory prior to the emergency 
board stage.” G.F Bloom and H. R North- 
rup, “Public Policy and Dispute Settlement,” 
in H G. Heneman and Others (Editors), Em- 
ployment Relations Research (Industrial Re- 
lations Fesearch Association No. 23; New 
York: Harper, 1960), p 152. 
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Act was not present in the case of the 
Taft-Hartley Act. ‘The emergency strike 
provisions of the act contain a fact-find- 
ing procedure reinforced by a union- 
impugned eighty-day injunction provi- 
sion and an employer last-offer vote. 
But the provisions are limited, for their 
utilization is not binding on the Presi- 
dent; the injunction is temporary; and 
not even recommendations may be made 
by the Board of Inquiry. The experi- 
ence with this procedure has been widely 
viewed as unsatisfactory. Secretary of 
Labor Mitchell has called attention to 
the “shoddy” record of the eighty-day 
injunction period and its tendency to 
preclude, rather than to intensify, bar- 
gaining.?® 


Economic policy 


As suggested above, the governmental 
interest in a major negotiation may be 
as much in the outcome of the negotia- 
tion as in amicable settlement. The for- 
mer interest will vary with the circum- 
stances. In 1952 the steel negotiations 
were tied in with a stabilization pro- 
gram which was perhaps more flexible 
on the wage than on the price side. In 
1959 concern with the possibilities of 
inflation resulted in exhortation in the 
President’s Economic Report that the 
“Government policies must be supple- 
mented by appropriate private actions, 
especially with respect to profits and 
wages.” Of such efforts to obtain vol- 
untary restraint, Professor Arthur Burns 
has said: 7° 
Official appeals for restraint in wage and 
price adjustments may be salutary, but ex- 

19 He has proposed the establishment, as 
part of the mediation process, of a board 
with subpoena power, which could call hear- 
ings to clarify issues, thus aiding the parties 
toward settlement. Address by Secretary of 
Labor James P. Mitchell before the Pennsyl- 
vania Newspaper Publishers Association, Oc- 
tober 17, 1959. 


20 Arthur F. Burns, Prosperity Without In- 
flation (Garden City: Doubleday, 1958), p 75. 
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perience suggests that it would be unwise 
under ordinary circumstances to expect a 
broad response to exhortation. 


The field of economic causation is 
full of uncertainties, among which the 
role of unionism on broad wage move- 
ments and of “cost-push” v. “demand- 
pull” forces in the inflationary situation 
of 1958-1959 are prominent.** It is 
clear, however, that collective bargain- 
ing is an important companion to pub- 
lic policy. As Sumner Slichter has 
pointed out, unionism has played a 
prominent role in reinforcing our pri- 
vate enterprise system.?® Fringe bene- 
fits, and particularly health, welfare, 
pension, and unemployment benefits, 
have served to ease the requirements 
for the attainment of comparable bene- 
fits through the extension of social legis- 
lation. Similarly, the requirements of 
governmental policy as the result of 
technological change can be aided or 
impeded as the parties are able to 
reach agreements to cope with the ele- 
ments of the problem which are within 
their reach. There should be a neces- 
sary interaction between government 
policy and collective bargaining when 
there is a pervasive problem for the 
economy at large. 


APPROACHES TO POLICY 


The environment of immediate crisis 
in which policy in labor relations has 
been formulated in recent years has 
served only to exacerbate labor-manage- 
ment relationships, particularly in the 
political area. The enactment of legis- 
lation which has sought to achieve a 
balance has only had the effect of mak- 


21 See the various papers of American As- 
sembly, Wages, Prices, Profits, and Produc- 
tivity (New York: Columbia University, June 
1959). 

22 Sumner H, Slichter, “Economics and Col- 
lective Bargaining,” in Economics and the 
Policy Maker, Brookings Lectures, 1958-1959 
(Washington: Brookings Institute, 1959). 


ing this legislation the continuing target 
for revision on both sides. Compromise , 
seems to lean in one direction—toward 
more governmental intervention. That 
the vast majority of collective bargain- _ 
ing relationships have continued to func- 
tion effectively even in this difficult at- 
mosphere is adequate testimony of the 
utility and necessity of collective bar- 
gaining, 

Labor policy should evolve from this 
point, the effective collective bargaining 
relationship, and not from antagonistic 
positions which will only serve to dis- 
tract and to weaken the private system 
of industrial relationships which are a 
necessary complement to governmental 
policy in a democratic, free enterprise 
system. Much prominence has been as- 
signed to the problem of the effects 
of technological change and outmoded 
work rules in our rapidly changing 
economy. Where labor and manage- 
ment have recognized a mutual re- 
sponsibility for meeting these problems, 
arrangements are going forward which 
will ultimately result in a modus vivendi 
satisfactory to both. 

Serious and immediate consideration 
needs to be given to the arrangements 
by which labor and management can aid 
government in meeting its responsibili- 
ties and thus minimize the recourse to 
administrative machinery or to legisla- 
tion in this field. President Eisen- 
hower has designated a labor-manage- 
ment committee to meet to discuss some 
of the broader problems affecting col- 
lective bargaining. Secretary of Labor 
Mitchel: has pointed to the need for la- 
bor and management to meet outside of 
the contract negotiation situation to dis- 
cuss mutual problems relating, to the 
conditions of their industry. John Dun- 
lop has proposed the annual convening 
by the Secretary of Labor of a meeting 
of Cakinet members with representa- 
tives oï management and labor to dis- 
cuss the general outlook and problems 
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relating to wage and price determina- 
tion with the hope of producing a con- 
sensus or narrowing the range of views. 
Arthur Goldberg has proposed the estab- 
lishment of a National Council of La- 
bor-Management Advisors, a tripartite 


28 Statement of John T. Dunlop, Hearings 
of the Joint Economic Committee pursuant to 
Scon. Res. 13, Part 8, Effect of Increases in 
Wages, Salaries, and Prices of Personal Serv- 
ice, Together with Union and Professional 
Practices upon Prices, Profits, Production, and 
Employment, Economic Joint Committee, 
86th Congress, 1st Session, September 28—Oc- 
tober 2, 1959, p. 2744, 


agency, to consider and to make recom- 
mendations to the President on broad 
policies relating to economic growth 
and the advance of business enterprise 
and the labor movement.** 

The answer may or may not lie in 
one or all of these proposals. But the 
need for extension of the constructive 
elements out of which collective bar- 
gaining has developed into the broader 
area of governmental policy is clear. 


24 Arthur J. Goldberg, “Suggestion for a 
New Labor Policy,” The Reporter, Vol. 23 
(September 15, 1960). 


Government in the Bargaining Process: The Role, 


of Mediation 


By Davm L. Cote 


ABSTRACT: Three <ederal agencies engage in mediation ac- 
tivities: the Federal Mediation and Conciliation Service, the 
National Mediation Board, and the Atomic Energy Labor- 
Management Relations Panel. Many states and cities also 
have such agencies. In major disputes or at critical times, 
however, it is custon.ary for other officials to supplement the 
efforts of these agencies, and it is not uncommon to enlist the 
aid of outsiders on an ad hoc basis. Currently, a trend seems 
to be developing tc use collective bargaining as a test of 
strength rather than as a means of resolving problems. Be- 
cause of the danger -hat this will spread and produce a public 
demand that some fcrm of legislative regulation be substituted 
for free collective bargaining, it is imperative that the most 
effective use be mace of mediation. The prime function of 
mediation is to induce the parties to employ reason rather than 
sheer power. Since mediation is and must remain a noncom- 
pulsory activity, mediators must be careful not to lead the 
parties to suspect that the mediator’s personal interest has any 
bearing on his conduct. The judicial theory that mediation 
and any form of fac--finding or decision-making must be com- 
pletely divorced should be discarded. This theory has not 
been followed in practice, and it deprives the mediator of a 
source of information and strength in his difficult task. 


David L. Cole, S.B., LL B.. Paterson, New Jersey, ts the permanent arbitrator at In- 
ternational Harvester Campan~ and at Inland Steel Company, as well as impartial umpire 
under the AFL-CIO no-raiding agreement. He was chairman of the New Jersey State 
Board of Mediation, 1941-19-4, and director of the Federal Meditation and Conciliation 
Service, 1952-1953. He has erved on numerous boards handling critical labor disputes 
appoimted by Presidents, the Governors of New Jersey and Pennsylvania, and by the 
Mayor of New York City. Be was Visiting Professor at Cornell’s TLR. School, 1954- 
1955, and ts currently a menemher of the panel studying productivity-sharing problems at 
Kaiser Steel. 
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GOVERNMENT IN THE 


EDIATION might preferably be 

discussed in some context other 
than labor law. As I see it, mediation 
can and will function best in the ab- 
sence of labor law. There is some- 
thing incompatible between the compul- 
sory character of law and the essentially 
voluntary character of mediation. 

Still, if this paper succeeds in demon- 
strating that the legal approach is not 
the best approach to mediation, it will 
have rade its contribution. 

My plan is to discuss, first, the media- 
tion agencies of government; second, 
mediation activities outside the media- 
tion agencies; third, the nature and 
functions of mediation; and, finally, 
how to make more effective use of 
mediation. 

The discussion will necessarily over- 
lap other subjects in this volume. The 
reasons are obvious. Mediation is in- 
separable from collective bargaining; it 
is an integral part of dispute settlement, 
and it can exert an important influence 
on government’s role in labor relations. 
It potentially bears on how union or in- 
dustry power is exercised and, thus, be- 
comes an important factor in deciding 
whether additional regulatory legislation 
is needed. 

The views expressed are based almost 
entirely on my own reactions over the 
years as I have functioned in various 
peacemaking capacities. 


GOVERNMENT AGENCIES 


The federal government has three 
agencies which primarily offer media- 
tion or conciliation service. The two 
expressions, mediation and conciliation, 
are now practically synonymous. Origi- 
nally, conciliation was limited to the 
service of bringing the disputing parties 
together and keeping their discussions 
going; mediation involved a more ac- 
tive role for the third party, principally 
that he would make positive suggestions. 
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Federal Mediation and Conciliation 

Service 

The best known federal agency for 
mediation is the Federal Mediation and 
Conciliation Service. Its predecessor, 
the United States Conciliation Service, 
was created in 1913 at the same time 
the United States Department of Labor 
was legislated into being. The 1913 
law stated that the Secretary of Labor 
would “have the power to act as media- 
tor and to appoint commissioners of 
conciliation in labor disputes whenever 
in his judgment the interests of indus- 
trial peace may require it to be done.” 
The parties were always free to reject 
such services, and the conciliators had 
no right to compel them to do any- 
thing. In a practical sense, if not in a 
technical sense, this is still largely true. 

In 1947 the Taft-Hartley Act recon- 
stituted this agency as the Federal Me- 
diation and Conciliation Service, remov- 
ing it from the Department of Labor 
and giving it independent status. Its 
director is named by the President with 
the advice and consent of the Senate. 
The law states that “settlement of 
issues between employers and employees 
through collective bargaining may be 
advanced by making available full and 
adequate facilities for conciliation, me- 
diation, or voluntary arbitration.” It is 
interesting to note that certain services 
offered by the United States Concilia- 
tion Service have been discontinued. In 
particular, industrial engineers, or time 
study experts, and staff arbitrators are 
no longer available. The Service offers 
arbitration to the limited extent of pro- 
viding a panel of outside experts from 
which selection may be made and es- 
tablishing a few basic rules for the con- 
duct of arbitration. It has no indus- 
trial engineering service. 

The law requires parties to collec- 
tive bargaining agreements to notify 
the Federal Mediation and Concilia- 
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tion Service of the termination of 
their agreement. The Mediaton Serv- 
ice keeps in touch with the pacties and 
may or may not intervene. Either 
party may request it to do =. Ina 
typical year, Federal Media ion and 
Conciliation Service, through “ts seven 
regional offices and its some 25) media- 
tors, will participate formall- in ap- 
proximately seven thousand cases, It 
acts, under the law, only in disputes 
having a substantial effect on _nterstate 
commerce, although, as is commonly 
known, this is a rather flexibe test of 
jurisdiction. 

Mediation formerly was simpler on 
the whole. It consisted largely of per- 
suading employers to treat with labor 
representatives in something more than 
a perfunctory manner and lakor repre- 
sentatives to realize that the strike is 
not the only means of achieving im- 
provements. Collective bargaining is 
now more or less taken for g-anted; it 
is more professionally condusted than 
formerly, and it deals with many more 
technical subjects. Principles of eco- 
nomics are debated; reason: are ex- 
plored for following or departing from 
patterns set by other industries; com- 
plex evaluation and incentive- programs 
are bargained over; and retirement, 
health and welfare, and unemployment 
plans must be settled in all <aeir tech- 
nical details. This requires proficiency 
on the part of the mediators as well as 
the parties, and negotiations zend to be 
protracted. 

The Federal Mediation anc. Concilia- 
tion Service has spoken in a number of 
its annual reports about a program of 
preventive mediation. Preventive me- 
diation is intended to create 2 healthier 
climate between labor and management 
during the period of their 1greements 
by bringing them to understand and to 
make proper use of the grievance pro- 
cedures of their agreement. ‘et the act 
directs the service to participece in griev- 


ance disputes “only as a last resort and 
in exceptional cases.” Grievance dis» 
putes are those in which the applica- 
tion or interpretation of some contract 
provision is questioned. During the 
days of confusion while the Taft-Hart- 
ley Act was being debated, the restric- 
tion originated in a budgetary problem, 
but it has remained in the law for some 
thirteen years. 


Nattonal Mediation Board 


The second mediation agency of the 
federal government is the National Me- 
diation Board. It was created by the 
Railway Labor Act in 1926; it was 
changed to its present form in 1934. 
It was originally intended to handle la- 
bor disputes in the railroad industry, 
but when the act was extended in 1936 
to cover air transportation, the jurisdic- 
tion of the National Mediation Board 
was similarly enlarged. ‘The three board 
members are appointed by the Presi- 
dent, with Senate approval. The staff 
is considerably smaller than that of 
the Federal Mediation and Conciliation 
Service—22 mediators and three board 
members, as compared with some 250. 
Its functions are defined in the law 
with much greater detail than those of 
the Federal Mediation and Conciliation 
Service in the Taft-Hartley Act. The 
rail and air carriers and the various la- 
bor organizations participate willingly in 
conferences called by the National Me- 
diation Board. The reason, of course, 
is that the National Mediation Board 
deals with public utilities, which oper- 
ate under federal franchise subject to 
federal regulation, and which have an 
automatic and direct impact on inter- 
state or foreign commerce. 

The difference in the nature of the 
industries the National Mediation Board 
serves and those served by the National 
Mediation and Conciliation Service may 
be seen in a comparison of the number 
of times the President has intervened to 
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set up statutory boards for the protec- 
tion of the public interest. Under the 
Railway Labor Act, he may do so when- 
ever, in the judgment of the National 
Mediation Board, any dispute threat- 
ens “substantially to interrupt interstate 
commerce to a degree such as to de- 
prive any section of the country of es- 
sential transportation service.” Under 
the national emergency disputes provi- 
sions of the Taft-Hartley Act, the Presi- 
dent may establish a board of inquiry 
whenever, in his opinion, a threatened 
or actual strike will “imperil the na- 
tional health or safety.” Since the ef- 
fective date of the Taft-Hartley Act in 
1947, the President has appointed six- 
teen or seventeen such boards of in- 
quiry. During the same period, he has 
set up sixty-six emergency boards un- 
der the provisions of the Railway La- 
bor Act. 

Railroad or airline strikes affect large 
segments of the economy. Special pro- 
cedures, therefore, have been established 
to cope with the problems they present. 
The National Mediation Board is the 
guiding force in these procedures. Its 
board members and its mediators are 
constantly working on disputes clothed 
with a heavy public interest. Their 
purpose is to prevent strikes, not merely 
to shorten them. This is the reason the 
Presidential emergency board instru- 
ment has been used so often. However, 
since an emergency board may make 
only nonbinding recommendations, me- 
diation remains essentially the strongest 
weapon the National Mediation Board 
has available, and it is actively em- 
ployed after the emergency board re- 
ports as well as before it is appointed. 
Unlike the Taft-Hartley boards of in- 
quiry, the emergency board members are 
encouraged by the National Mediation 
Board to mediate in the disputes which 
they have before them. 

Like the Federal Mediation and Con- 
ciliation Service, the National Mediation 


Board provides assistance in voluntary 
arbitration cases; but, unlike the situa- 
tion in the industries covered by the 
Taft-Hartley Act, there is a statutory, 
semipermanent forum for handling griev- 
ance disputes which involve the inter- 
pretation or application of provisions of 
existing agreements in the railroad in- 
dustry. This is known as the National 
Railroad Adjustment Board. It is tri- 
partite and sits in Chicago. It is ad- 
ministered by the National Mediation 
Board. It has been used very heavily; 
in fact, a large backlog of cases has de- 
veloped resulting in a serious time lag 
before awards can be rendered. 

In connection with a point to be made 
in the fourth section of this paper, it 
should be noted that the National Me- 
diation Board also makes decisions in 
representation cases, and it has au- 
thority to settle jurisdictional disputes 
involving the proper class or craft to be 
included within any given bargaining 
unit. In the industries not covered by 
the Railway Labor Act, such matters 
are handled by the National Labor Re- 
Jations Board, and not by the Federal 
Mediation Service. 


Atomic Energy Panel 


The third agency of the federal gov- 
ernment which engages in mediation 
work is the Atomic Energy Labor-Man- 
agement Relations Panel. This panel 
was created by President Truman on 
April 22, 1949 on the recommendation 
of the Davis Commission, which had 
been appointed to study “the broad 
scope of conduct which should be ob- 
served by management and labor in 
their relations in this vital [atomic en- 
ergy] program.” ‘The panel enters dis- 
putes, as announced by President Eisen- 
hower on March 24, 1953, “in which 
the normal processes of collective bar- 
gaining and mediation and conciliation 
have, in the opinion of the Director of 
the Federal Mediation Service, been 
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fully utilized.” For the first four years, 
this panel was administered by the 
Atomic Energy Commission; from 1953 
to 1956 it was part of the Federal Me- 
diation and Conciliation Service; and in 
1956 it was returned to the Atomic En- 
ergy Commission, although its work is 
closely correlated with that of the Fed- 
eral Mediation and Conciliation Service. 
It does not enter into situations until 
the so-called “regular conciliation and 
mediation process” has failed to pro- 
duce an agreement, but, when it does 
intervene, it mediates and may make 
recommendations to the parties as the 
basis on which they should settle. 

The Federal Mediation Service, the Na- 
tional Mediation Board, and the Atomic 
Energy Labor-Management Panel are 
the agencies established specifically to 
represent the federal government in 
the mediation of labor disputes. Other 
agencies and officials have done much 
mediating over the years, as will be 
pointed out in the second section, but 
they generally have done so with some 
degree of co-ordination with the desig- 
nated mediating agencies. 


State and local medtation agenctes 


There are numerous bodies which 
exist under state or local law or ex- 
ecutive order that engage in mediation 
efforts. Cases affecting interstate com- 
merce to a substantial degree are gener- 
ally within the jurisdiction of the Fed- 
eral Mediation and Conciliation Service, 
but the state and local agencies have 
contributed importantly in facilitating 
the settlement of disputes in the service 
industries, in intrastate businesses, in 
those affecting interstate commerce to 
less than a substantial extent, and par- 
ticularly in local and state-wide public 
utilities. There are mediation agencies 
in more than thirty states, most of 
which are effiliated with the state de- 
partment of labor. Some are perma- 


nent organizations with staffs of full- 
time professional mediators and a long 
history. Others are of a stand-by na- 
ture. The New York State Board of 
Mediation, for example, in its original 
form, dates to 1887. It now has a staff 
of more than twenty, plus a board of 
seven part-time members. This board 
may compel attendance at its hearings 
and may administer oaths. It conducts 
an arbitration as well as a mediation 
service. Its staff members frequently 
sit as arbitrators, as a service to em- 
ployers znd unions in New York, with- 
out charge. New York has a separate 
labor relations board which devotes 
itself to bargaining unit and representa- 
tion matters, while, in adjoining New 
Jersey, the mediation board handles 
such matters as well as mediation and 
arbitration. 

Some cities have offices, more or less 
permanent, which also conduct such ac- 
tivities. New York City, for example, 
has had such an office for more than 
fifteen years. It has been extremely ac- 
tive in labor disputes in the local trans- 
portation, milk distributing, newspaper, 


` and department store industries among 


others. 

The Taft-Hartley Act requires that 
notice be given to the Federal Media- 
tion and Conciliation Service of dis- 
putes over modification or termination 
of collective bargaining agreements. It 
requires similar notice to the mediation 
agency of the state or territory where 
the dispute occurs if there is such an 
agency. Generally, either the federal or 
state agency may wait until one of the 
parties requests its services, or it may 
intervene of its own motion if it deems 
the dispute of enough importance. How 
the mediators act and how long the 
agency continues to function actively in 
the dispute vary with the circumstances 
and with the habits of the individuals 
acting as mediators. If there is another 
succeeding step prescribed by law for 
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the kind of case in question after me- 
diation has failed or been exhausted or 
fully utilized, it is an unfortunate likeli- 
hood that it, too, will fail or be ex- 
hausted. The reasons will be discussed 
below. 


OTHER MEDIATION ACTIVITIES 


Government, of course, has not con- 
fined its mediation efforts to the desig- 
nated agencies. As conditions become 
more critical, as in time of war, or as 
the importance to the public rises, the 
activities of the designated agencies are 
supplemented in various ways. ‘This is 
a response to public opinion or public 
need. 


National acisvittes 


In the railroad industry, presidential 
emergency boards not only seek the 
facts and make recommendations for 
settlement, but they engage in media- 
tion efforts as well. On numerous oc- 
casions when an impasse continued, the 
President himself, his assistant, or the 
Secretary of Labor has intervened and 
exerted influence as a special mediator 
speaking on behalf of the public. 

A similar course has been followed in 
other basic industries. There were sev- 
eral interventions in bituminous coal 
disputes by the President or one of his 
cabinet officers or his immediate assist- 
ant. In 1950, after invoking the na- 
tional emergency provisions of the Taft- 
Hartley Act and receiving the report 
of his board of inquiry, the President 
constituted the members of this board 
as his personal representatives with in- 
structions to carry on mediatory meet- 
ings with the parties. During the try- 
ing days of the initial organization of 
labor in the steel and automobile indus- 
tries, in the 1930’s, the President played 
4 major part in helping the parties come 
to agreement. The same course was 
followed in the 1946 steel dispute. 

This has not been done only by Presi- 


dents Franklin Roosevelt and Truman. 
It was done long before by President 
Theodore Roosevelt in a coal dispute 
and by other presidents as well. It also 
was done during the Eisenhower ad- 
ministration. ‘The Secretary of Labor 
has been very effective in such efforts 
as the 1955 atomic energy dispute at 
Oak Ridge, the Louisville and Nashville 
Railroad case, and, in co-operation with 
the Vice-President, the 1959 steel dis- 
pute. 

During the war, the National War 
Labor Board was authorized to handle 
labor, disputes after normal mediation - 
efforts had been exhausted. This meant 
that almost all important disputes found 
their way to the War Labor Board. A 
great many such disputes were settled 
through mediation conducted either by 
the Disputes Division of the board or 
by board members at the national or 
regional levels. Valuable work of a 
similar nature has also been done by 
officers of the armed services or by 
the representatives of some procurement 


agency. 
State and local 


State and city experience has much 
in common with national experience. In 
public utility strikes the Governor’s of- 
fice usually becomes involved in the 
form of mediation. Mayors, particu- 
larly in New York City, have also en- 
tered such disputes. The intervention 
sometimes operates to persuade the par- 
ties to submit to a special panel or com- 
mittee which the chief executive pro- 
poses. Not infrequently the chief ex- 
ecutive and his advisers act directly as 
the mediators.’ In the 1960 strike at 
General Electric, it was proposed that 
the governors of the affected states con- 
stitute themselves a committee to sit 
with the representatives of the company 
and the union. In the lengthy West- 
inghouse strike of 1955, a committee of 
governors also tried to intervene, but 
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the employer, in that instance, declined 
their services. 

The examples are mentioned to show 
that as the public interest rises there is 
at least a relative rise in the sense of 
urgency to avoid or shorten the strike 
and that this has been reflected mainly 
in a sharp step-up in the level of the 
mediation efforts. I believe this is en- 
tirely consistent with our underlying 
theory of labor relations, which is that 
the object is to have the parties make 
their own agreements. If they can be 
induced to be reasonable and stimulated 
by mediation techniques to do so ear- 
lier than would otherwise be the case, 
so much the better. 


NATURE OF MEDIATION * 


While the varying viewpoints have 
not always been plainly expressed, there 
is no Clear agreement as to the nature 
and function of mediation. In indus- 
trial relations it is commonly called an 
adjunct or aid to collective bargaining, 
yet many criticisms of mediation or of 
mediators stem from a concept of me- 
diation which is a denial of this theory. 
It is charged that mediation is too early 
or too late, that there is too much or 
too little of it, that the mediator is too 
timid or too aggressive, that he inter- 
feres too much or has exhibited too 
little imagination. Most of these criti- 


*In 1953, while I was affiliated with the 
Federal Mediation and Conciliation Service, I 
prepared a paper for presentation on April 10 
at a labor-management conference at the Uni- 
versity of Pennsylvania For reasons now un- 
important, it was not presented in its prepared 
form at that conference. In preparing the 
instant article, I reviewed what I then wrote 
It is largely a discussion of the problems and 
methods of professional mediators who are as- 
sociated with government agencies I am of 
the opinion that the thoughts I then had are 
sound, particulatly on what I have called con- 
ventional mediation, and that they may well 
be used in this section as a logical bridge to 
the concluding part of this article 


cisms derive from a feeling that the dis- 
pute took too long in being settled. 

More and better mediation frequefitly 
is declared to be the proper means of 
labor-management dispute settlement. 
Unless, however, its purposes and limi- 
tations are understood, inappropriate 
use will weaken it in the long run. 
Hitherto, mediation has been helpful in 
a haphazard way largely because of the 
talents of certain individuals who them- 
selves would find it difficult to say why 
they have been successful. The prestige 
of government position is not the only 
explanation for their success. There are 
private citizens who have done outstand- 
ing work as peacemakers. Official po- 
sition is helpful largely in that it opens 
doors and lessens the likelihood that the 
mediator will be rejected as an inter- 
loper. 


Setting of mediation 


Let us place mediation in its proper 
setting. Two people with conflicting 
interests, or two organizations, or two 
nations, disagree as to their respective 
rights and obligations, and the amica- 
bility of their relationship is endangered. 
For a time they try to reason with one 
another, but, as the issues are drawn, 
the disputants tend to threaten or to 
defy one another. At this point, rela- 
tive power and weakness enter relations 
and the force of reasonableness tends to 
fade. There eventually emerges victory 
or so-called victory. In the meantime, 
however, and sometimes for a long 
period thereafter, there are resentment 
and wastefulness. Before reasonableness 
gives way entirely to threats, mediation 
can be of greatest value. 

Labor-management relationships— 
even more so than those of husband 
and wife—cannot be severed. Sooner 
or later, however bitter the dispute, the 
employees must work and the employer 
must have them return to work. It is 


GOVERNMENT IN THE BARGAINING PROCESS 49 


no answer to suggest that the indi- 
viduals may elect to seek another place 
ofemployment; the employee body must 
remain. A few defections will not change 
the character or problems of the body. 


Voluntary character 


In recognition of this, we have evolved 
the national policy of relying on collec- 
tive bargaining as the most desirable 
means of settling labor disputes. We 
sometimes forget, however, the essen- 
tially voluntary nature of the collective 
bargaining process. There has been, 
however, a surprising amount of agree- 
ment that our hope must lie in free and 
effective collective bargaining. 

The aim in every negotiation is agree- 
ment between the conflicting parties. 
Agreement requires acquiescence, and 
the sine qua non is voluntarism. Pres- 
sures and forces of various kinds must 
be weighed, and each contracting party 
must determine for itself what on bal- 
ance is the best or the least undesirable 
settlement which it can obtain. A dis- 
criminating kind of judgment miust be 
exercised, but it is voluntary neverthe- 
less. 

Our hope is that the course of collec- 
tive bargaining will be peaceful, that 
resolution will come through reasoning 
and persuasion rather than through a 
test of economic strength. The eco- 
nomic tests are no more than demon- 
strations of who can stand misery and 
suffering longer. ‘There is little rele- 
vance to the merits of either position. 
Power and force cannot be transformed 
into morality or justice. 

In a process dependent upon reason- 
ing and persuasion, psychological fac- 
tors play a large part. An antagonistic, 
unreasoning attitude on either side un- 
dermines the entire process. A fixed, 
unchangeable position announced in ad- 
vance of mutual discussions has a simi- 
lar effect. The assumption of the right 
to make absolute statements prior to a 


full discussion with other affected par- 
ties has been called “bargaining by 
edict,” and it contravenes the basic 
theory and the hope of collective bar- 
gaining. 

Emphasis on attitudes 


Whether negotiations at any given 
moment may be expected to lead to a 
settlement depends to a large extent on 
the attitudes of the parties. Too often 
more energy is devoted to discrediting 
and finding fault with the opposing 
party than to seeking constructive solu- 
tions. Even in academic discussions, 
more thought seems to be given to the 
past than to the present or the future. 
I have sensed a definite reluctance to 
think actively about how we may im- 
prove collective bargaining. It seems to 
be an irresistible temptation to concen- 
trate on the misdeeds of the other fel- 
low in past dealings. If the purpose 
were simply to avoid a recurrence, this 
could be useful. I have the impression, 
however, that it is in the nature of a 
warning that what the critic may here- 
after do can be explained by the fact 
that the opponent should not be al- 
lowed to complain, since his hands are 
not entirely clean. This is discourag- 
ing. The institution of collective bar- 
gaining belongs to the parties. They 
may give it meaning or render it use- 
less. If collective bargaining is used 
principally as a technique for gaining 
retribution for past grievances, it is 
foredoomed. If the bargaining table is 
approached without confidence in its 
possibilities, the hope for success is slim. 


Receptivity 


This emphasis on attitudes cannot be 
stressed too much. It is most impor- 
tant for each party to be receptive to 
the process of collective bargaining; it 
is of great importance that each party 
satisfy the other that it is receptive. 
Otherwise, a reaction is stimulated which 
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strips the other of his receptiveness. 
The 1950 bituminous coal negotiations 
dramatically illustrated this. The United 
Mine Workers and John L. Lewis had 
been fined some two million dollars for 
contempt of court in the 1948 dispute 
following the issuance of the injunction 
under Title H of the Taft-Hartley Act. 
The 1950 negotiations lasted for months 
with no noticeable progress. The con- 
tract was about to expire, but the coal 
operators did not know what the union 
wanted. President Truman invoked the 
law, and the eighty-day injunction was 
issued. The miners, however, remained 
away from the mines. Mr. Lewis was 
tried again for contempt. On the eve 
of the court’s decision, we—the media- 
tors—tried to persuade him to make a 
concession on the basis of which it was 
hoped a settlement might be approached. 
Mr. Lewis declined; he said that the 
Southern Coal Operators had planned 
their entire strategy to come to this 
point, and they, having smelled his 
blood all these months, could not be de- 
nied the chance to taste it. He meant 
that he had believed throughout the 
negotiations that the Southern Coal Op- 
erators had never really wanted a set- 
tlement. They preferred to see ne- 
gotiations fail, to have an emergency 
declared by the President and an in- 
junction issued. They believed that the 
miners would again ignore the injunc- 
tion and that the union and its presi- 
dent would be charged with contempt 
and be so heavily fined that the union 
treasury would be decimated. [I re- 
member well Mr. Lewis’ statement, ut- 
tered with some bitterness: “Everybody 
knows the judge is writing his opinion 
right now on an adding machine!” 
This impression, created by the south- 
erm operators, rendered the whole course 
of negotiations futile, even though the 
meetings consumed a number cf months. 
Judge Keech returned a verdict of not 
guilty. Almost immediately negotia- 


tions began in earnest, and agreement 
was reached a few days thereafter. 

Other examples could be added °to 
prove my point. One of the strongest 
criticisms of the emergency dispute pro- 
visions of the Taft-Hartley Act is that 
the parties go through a perfunctory 
kind of bargaining either in the hope 
that favorable action will be taken by 
the White House or in the belief that 
the other side is not bargaining to ar- 
rive at a settlement but going through 
the motions preliminary to favorable ac- 
tion by the President. With some 
modification, the same pattern of be- 
havior and reaction applies to labor dis- 
putes which do not constitute national 
emergencies. 

Mediation must be evaluated against 
this background. Mediation is only a 
part of collective bargaining; it is, in a 
sense, a lubricant, perhaps a catalyst. 
Critics are prone to think of mediation 
as a cure-all in the troublesome field of 
labor rleations and as a substitute for 
collective bargaining. This is a mistake. 
The essential function of the mediator is 
to keep the parties in intelligent discus- 
sion with each other. Everything he 
does is related to this. Vindictiveness 
and bitterness, unreasoning obstinacy 
and bad manners, fixed and rigid atti- 
tudes are his principal problems, be- 
cause they stand in the way of compos- 
ing differences through reasoning. 


Role of mediator 


How the mediator accomplishes his 
purpose is another matter. Techniques 
which work in one case will not neces- 
sarily work in another. Things pro- 
posed by one mediator will be emphati- 
cally rejected if proposed by another. 
The effectiveness of the mediator de- 
pends mainly on the confidence he can 
inspire and on certain indefinable quali- 
ties he possesses. Among the latter is 
his intuitive ability to do what will 
arouse favorable response and to know 
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when to make his moves. He must be 
able to anticipate unfavorable reactions 
an@ to help temper them so they do 
not divide the parties further in the 
search for agreement. 

Basically, the mediator proceeds on 
the theory that a strike is undesirable 
and that there exists a community, or 
public, interest as well as a private in- 
terest in avoiding or shortening a strike. 
This fortifies him; he speaks to the em- 
battled parties as the voice of the com- 
munity. He has the delicate task of 
preserving for the parties their resort to 
economic force while not allowing the 
economic threat to destroy their ability 
to reason with each other. I have, on 
the whole, discovered a gratifying will- 
ingness by the parties, at least in ma- 
jor disputes, to permit the mediator to 
play his important role. The role must 
not be overplayed, however. What we 
ultimately desire is the voluntary un- 
derstanding. While it is appropriate at 


times for the mediator tactfully to sug- . 


gest some basis for settlement, he must 
always be conscious of his basic pur- 
pose. This purpose is to counsel and 
help the parties toward an agreement 
which is mutually satisfactory. The me- 
diator cannot consistently exercise any 
compulsion, except the indirect compul- 
sion which flows from the social and 
economic forces to which he may refer. 
His sense of timing, his delicacy, his ap- 
preciation and handling of the psycho- 
logical factors will contribute to his suc- 
cess. The mediator is not the decision- 
maker. He may emphasize various 
considerations, but evaluations and judg- 
ments must be left to the parties them- 
selves. 

If the divergent views cannot be 
reconciled through discussion, a settle- 
ment based upon the judgment of still 
another person may be preferable to a 
strike. In that case, the adroit media- 
tor may direct his efforts toward bring- 
ing the parties into agreement on such 


a procedure. This usually takes the form 
of voluntary arbitration, and, again, em- 
phasis is upon the voluntary aspect. 
Flexibility 

In any event, mediation must remain 
flexible. It must adjust to shifts and 
flows in the negotiations. In keeping 
with the purpose of the whole pro- 
cedure, the mediator should encourage 
the parties to negotiate along their own 
accustomed lines, however irrelevant 
some of the discussions may appear to 
be. It is by such means that they have 
reached agreements in the past, and the 
methods they use are those which have 
been adapted to their own needs. This 
obviously requires patience. 

One of the hazards of mediation is 
the overpowering desire to get rid of 
the dispute at any cost. In response to 
this urge, we may do the cause of col- 
lective bargaining, hence the cause of 
good industrial relations, a disservice. 
As a long-range program, we must force 
upon management and labor the direct 
obligation to settle their own differ- 
ences. The longer we shield them from. 
this obligation, the more we delay the 
time when they will be capable of meet- 
ing their duty to the economy. 

We see a growing stress on the inter- 
est of the public in avoiding or shorten- 
ing interferences with production. This 
was evident during the 1959 steel strike. 
It was expressed in an insistent demand 
that Congress take some appropriate ac- 
tion. There is a statement in the first 
paragraph of the Taft-Hartley Act, as 
part of the declaration of policy, that 
employers, employees, and labor organi- 
zations must ‘‘above all recognize under 
law that neither party has any right in 
its relations with any other to engage in 
acts or practices which jeopardize the 
public health, safety, or interest.” This 
is simply a reaffirmation of Mr. Justice 
Brandeis’ view that “Above all rights 
rises the duty to the community” and 
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that, in industrial relations, “all rights 
are derived from the purposes of the so- 
ciety in which they exist.” 


Reliance on mediation 


This brings us to rely on mediation. 
With compulsion ruled out Ly general 
accord, with the belief that industrial 
adversaries should be discouraged from 
expecting any advantage from govern- 
ment, and yet, with the urgent and rec- 
ognized need to keep production and 
services flowing, what alternative is 
there to good, effective mediation to as- 
sist the parties? I say “good, effective 
mediation,” and thereby open the flood- 
gates to an outpouring of many ques- 
tions and many ideas. I do not propose 
in this paper or at this time to exhaust 
this aspect of the problem. I have inti- 
mated that some people might be con- 
sidered natural mediators, but we can- 
not predicate our entire national labor 
policy on the accident of such people 


on the staff of the Mediation Service or . 


available to state mediation services. I 
believe that we must systematize and 
elaborate our mediator training pro- 
grams. I strongly urge the develop- 
ment of thorough studies of the art of 
mediation and of the faults and virtues 
of mediation as we know it. The Fed- 
eral Mediation Service has undertaken 
these essential studies, but such studies 
and training programs also require the 
support of foundations, private indus- 
try, and labor organizations. 

Many people are aware only of the 
spectacular strikes which are industry- 
wide or national in scope. But there 
are thousands of labor disputes every 
year of a less dramatic kird in which 
the mediation services provide most 
valuable assistance and guidance. In 
the aggregate, these disputes, and the 
manner and spirit in which they are 
concluded, have a tremendous influence 
on the health of our industrial economy; 
and this will continue to be the case 


regardless of what is done about emer- 
gency disputes procedures. i 

Above all, if mediation is to sucêeed 
as the major instrument for protecting 
our industrial well-being, it must be 
completely and utterly divorced from 
politics in its every aspect and feature, 
and industry and labor must co-operate 
in securing mediation against any force 
or threat which would weaken its ca- 
pacity to render for them and the pub- 
lic the service which at the moment it 
alone must render. The greatest source 
of strength for mediation is the public 
confidence it can command. > Industry 
and labor have it in their power to de- 
stroy the value of mediation, but they 
also have it in their power to build and 
improve its usefulness to themselves and 
to society as a whole. 


More EFFECTIVE USE 


The preceding three sections of this 
paper have described the administration 
and practice of mediation. I now in- 
tend to examine more critically the cur- 
rent situation and to suggest modifica- 
tions in emphasis or perspective de- 
signed to accommodate the changing 
nature or attitudes of collective bar- 
gaining. I have no revolutionary sys- 
tem or techniques to propose. Media- 
tors undoubtedly will and should con- 
tinue to conduct themselves substantially 
as they have in the past I have some 
minor cautions to raise, however, and 
do suggest that an important procedural 
concept should be re-examined and dis- 
carded. This is related to an analysis 
of the present state of labor-manage- 
ment relations and of some of the ap- 
parent trends which I consider appro- 
priate. 


Continuing usefulness 


Many thoughtful people have misgiv- 
ings about the usefulness of collective 
bargaining as the means of regulating 
labor-management relations. It is their . 
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eeling that it served moderately well 
luring the period of early development 
vhile our industrial society was adjust- 
ng itself to the new legal theory of 
reedom of association, self-organiza- 
ion, and designation of representatives 
Xf the employees’ own choosing. The 
yractical intention was to restore equal- 
ty of bargaining power between em- 
sloyers and employees, to borrow some 
anguage from the policy section of the 
Yaft-Hartley Act. But that stage of 
levelopment is essentially over, and 
»ther considerations press to the fore, 
yarticularly considerations reflecting the 
nterplay of power forces. These power 
considerations, and the tactics they in- 
duce, show a definite tendency to un- 
dermine collective bargaining as we have 
understood it. Some industries have an- 
nounced their positions in advance of 
negotiations and have performed only 
the motions of bargaining. Some un- 
ions have behaved similarly when they 
sossessed the preponderance of strength. 

This has caused alarm. It is the be- 
lief of many that this is why certain la- 
bor disputes in the past five years have 
resulted in long, drawn out strikes, even 
in situations in which, to the public, 
the issues hardly merited such extremes. 
The strikes at Westinghouse, Pittsburgh 
Plate Glass, Kohler, Bethlehem Ship- 
yards, and in the meat packing and 
steel industries illustrate the point. 

It is feared that if such struggles be- 
come commonplace, they will seriously 
undermine the entire process of collec- 
tive bargaining. Several important stud- 
ies have been undertaken to find means 
of reversing this trend and of making 
the parties more sensitive and respon- 
sive to the reasoning and persuasion of 
collective bargaining. 

I share the fear that if collective bar- 
gaining is replaced by sheer economic 
force, if the aim in negotiations is to 
gain mastery, then the national labor 
policy and its hopes, which have pre- 
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vailed for the past twenty-five years at 
least, will suffer a serious setback. 

It is difficult to confine one’s thoughts 
to routine labor disputes. One is 
tempted to think principally of the ma- 
jor or critical disputes, because they set 
a pattern of behavior which others tend 
to follow. A general spirit of hope or 
despair in the field of labor relations is 
generated by the negotiations in a few 
pattern-setting industries. The present 
outlook is not optimistic. The public 
definitely wants to know why mature 
management and labor cannot manage 
their affairs without all the friction and 
disruption which is so frequently ex- 
perienced. Both labor and management, 
in my opinion, now face an indictment 
for social irresponsibility. 

Critical period 

Sober reflection leads me to conclude 
that we shall have to rely increasingly 
on mediation during the present difficult 
period. Every form of mediation will 
be required. Because this is a critical 
time, we must carefully re-examine some 
of our ideas and approaches, It is vital 
that collective bargaining be made to 
function better, and mediation must 
help to accomplish this. The stakes 
are high, and mediators should be en- 
couraged to assert more positively their 
position as representatives of the pub- 
lic interest. 

The fact that profits may be declin- 
ing is no justification for developing a 
rigidity which undermines the process 
of collective bargaining. The strength 
of the collective bargaining process is 
its flexibility and adaptability. Innu- 
merable agreements have been made in 
rising or expanding markets, but many 
have been consummated in static or de- 
clining markets as well. One does not 
relish a return to the conditions which 
prompted the clothing workers, hosiery 
workers, and textile workers to agree to 
substantial wage cuts, but such agree- 
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‘ments have been made. In recent years 
there have been negotiations which did 
not result in wage increases; sometimes 
the wage opening has simply been by- 
passed. In many situations, the rate of 
the increase has been far below those of 
prior years. But such adaptations have 
rarely been achieved by entering nego- 
tiations with an outraged or defiant atti- 
tude and particularly not by announc- 
ing with finality before the negotiations 
open what the settlement will have 
to be. 

A mediator with standing and com- 
petence, whose impartiality is above 
question, can serve a very useful pur- 
pose in persuading the respective spokes- 
men to drop negative attitudes and to 
adopt a genuine disposition to find an 
equitable basis of settlement through 
intelligent discussion. But if the me- 
diator is to command the respect which 
enables him to serve constructively, he 
and all his associates must scrupulously 
avoid the least indication that self-inter- 
est is being served in any way. Two 
cautions should be raised. 


Cautions 


I spoke above of the various state and 
local mediation agencies which exist side 
by side with the Federal Mediation and 
Conciliation Service. In a few instances, 
these agencies have openly competed 
with one another in the desire to han- 
dle some dispute. Such competition has 
been an unseemly spectacle and has de- 
tracted from the ability of any agency 
to do a good job, because the parties 
can hardly be expected to show or feel 
the respect for mediation under such 
conditions which is essentia. if it is to 
do a good job. The ways of avoiding 
such situations must be self-evident, 
and I merely suggest that such rivalry 
is deleterious to the very cause to which 
mediators are expected to be dedicated. 

The second situation which I wish to 
mention involves an obstirate dispute 


into which it is deemed wise to intro- 
duce some new face at the head of the 
table. The new person may be seme 
government official with greater prestige 
or an expert summoned on an ad hoc 
basis. Some mediators have expressed 
or reflected displeasure when this has 
occurred. Such a negative response, 
it seems to me, is incompatible with 
the essential purpose of mediation. A 
change in the cast of characters or the 
introduction of a new viewpoint may be 
precisely what will set stagnant negotia- 
tions in motion. Sometimes a change of 
the scene helps; occasionally new repre- 
sentatives for the parties may be bene- 
ficial. If the change made is on the 
mediation side, this must be regarded as 
help or reinforcement and never as ri- 
valry. If by word or grimace it were 
hinted that rivalry or personal disap- 
pointment is involved, then the parties 
would be justified in suspecting that the 
mediator’s personal interest is more im- 
portant to him than the settlement of 
the dispute, and this cannot add to the 
stature of the mediator or the media- 
tion pracess. 


Thoughts on the medtator’s role 


The final point I desire to make em- 
bodies two thoughts. The first is, again, 
that the disposition to settle a dispute is 
that of the parties, and not the media- 
tor. The mediator must try to induce 
this disposition in them. At what stage 
and under what circumstances they will 
be so induced depends on many vari- 
ables, end many of the variables are þe- 
yond tae control of the mediator. But 
mediation must be present and alert at 
all stages and under all circumstances, 
prepared to apply all its social pressure 
when it seems likely to achieve this 
purpose. 

The second thought is that most of 
the useful and constructive ideas which 
will settle the dispute or lead to a set- 
tlement emanate from the parties, and 
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not the mediator. The mediator may 
inspire both or one of the parties to ad- 
vapce the idea, whether substantive or 
procedural, and the mediator may ex- 
ploit it or make the best use of it. But 
the fact remains, regardless of the me- 
diator’s expertness, that the parties are 
far more likely to know what approach 
will move them toward a settlement. 


Separation of function theory 


This leads to the ultimate thought. 
For some time it has been urged that 
a third party serving as any type of 
decision-maker may not also serve as a 
mediator. The decision-making roles in- 
clude fact-finding, fact-finding with rec- 
ommendations, and, of course, arbitra- 
tion. The theory originated in our ju- 
dicial system. The judge should not 
mediate, and the mediator should not 
judge. Otherwise, according to the argu- 
ment, offers and counteroffers will be 
discouraged, and any offer that is made 
may give a wrong impression of its 
merits. 

This theory overlooks the difference 
between litigation and contract-making. 
The courts enforce contracts, but the 
parties alone make the contract in the 
first instance. The major disputes al- 
most invariably arise out of questions 
related to the inclusion of provisions in 
a new agreement. No third party, 
other than one designated to act as arbi- 
trator, has the right or authority to de- 
cide such questions. The parties are 
thoroughly aware of their sole right to 
do so. Even someone acting as arbi- 
trator in a contract-making dispute is 
not a judge in the traditional legal 
sense. On the contrary, he is the agent 
of the parties to determine for them 
what terms and conditions it is equi- 
table, sound, and economic to write into 
their new agreement. This is a func- 
tion which they ordinarily perform for 
themselves. He is guided by their past 
practice and some unwritten criteria or 


standards which he conceives it would 
have been fair and proper for them to 
have taken into account. This function 
is far removed from the function of a 
court applying or interpreting an exist- 
ing contract or law. Any relevant knowl- 
edge or information which the arbi- 
trator acting as the parties’ agent may 
acquire to guide him in making his de- 
termination is highly desirable. Indeed, 
his ability to perform satisfactorily the 
specific assignment for which the par- 
ties have turned to him requires that he 
know all the facts which would normally 
influence them in arriving at accord. 

For this reason, it seem to me, the 
judicial theory, urged as applicable to 
mediation and decision-making in labor 
disputes which involve new contracts, 
has been disregarded so freely in prac- 
tice. This has been particularly so 
at critical times or in major disputes. 
There are many illustrations of this in 
a variety of settings. 


Separation not practiced 


We find, for example, that the Na- 
tional Mediation Board, whose strongest 
interest lies in mediation, also rules on 
representation and jurisdictional issues 
and on the meaning of contract provi- 
sions which it helped mediate. The 
emergency boards which it administers 
find facts and make recommendations 
and, also, freely engage in mediation. 

One of the most effective state me- 
diation agencies, that of New York 
State, has its mediators also act as arbi- 
trators. The New Jersey State Board 
of Mediation handles and determines 
representation disputes. 

During periods of national emergency, 
decision-making agencies have done a 
great deal of constructive work in me- 
diation. This was true of the National 
War Labor Board during World War II 
and of the Wage Stabilization Board 
during the Korean crisis. 

In several instances, the Federal Me- 
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diation and Conciliation Service has in- 
cluded members o7 its mediator staff on 
panels to make recommendations for the 
settlement of a dispute. One cutstand- 
ing example was the five and one-half 
month strike at Westinghouse in 1955. 
An interesting feature of that case is 
that the employer declined to par- 
ticipate in a fact-finding-recommending 
procedure proposed by several gover- 
nors. The employer, however, willingly 
appeared before the same individuals as 
two of a three-man specially designated 
mediating panel of the Federal Me- 
diation and Conciliation Service, and 
agreed that the panel should, in this 
role, make recommendations for resolv- 
ing the more difficult issues separating 
the parties. 

The experiment conducted by Presi- 
dent Truman in the 1950 bituminous 
coal mining dispute has been mentioned. 
President Truman appointed a board of 
inquiry under the emergency disputes 
provisions of the Taft-Hartley Act. 
After the board made the innocuous re- 
port required by the act, and carefully 
observed the injunction to make no 
recommendations, the Presicent desig- 
nated the board members as his special 
representatives to sit with the parties 
and assist them in working out tkeir 
difficulties. While other facts assisted 
toward the ultimate settlement, it is 
noteworthy that neither party objected 
to the procedure, and both willingly 
met from day to day with these indi- 
viduals in their new capacity. The dis- 
putants knew that at the end of the 
eighty-day injunction period the board 
of inquiry would have to be reconvened 
to perform certain statutory functions. 

In New York City, the Mayor has, 
from time to time, appointed a panel of 
citizens to sit with the parties in some 
critical dispute. These panels are ex- 
pected to make recommendations, but 
their principal function is to serve as 
emergency mediators. This device has 


worked very well in a number of situa- 
tions. . 

The measures voluntarily taken by 
the parties themselves in some impor- 
tant labor disputes are also significant. 
The practice of employing their own 
permanent arbitrator or impartial um- 
pire as a mediator during negotiations 
probably originated in the needle trades. 
In recent years, this has been done suc- 
cessfully in other industries. It has been 
done repeatedly in the farm implement 
industry, notably at Allis-Chalmers and 
International Harvester in disputes with 
the United Automobile Workers. 

What may be even more surprising 
to the adherents of the separation of 
functions theory is that the company 
and the union at International Har- 
vester have had their permanent arbi- 
trator sit with them in informal media- 
tion discussions of grievances arising 
during the term of their agreement. He 
makes suggestions for disposing of the 
grievances, and the parties reserve the 
right to reject any suggestions and to 
present the case to him in his capacity 
as arbitrator. The gratifying feature of 
this procedure is that hundreds of griev- 
ances were resolved in this manner. 
Only two have had to be resubmitted 
in formal arbitration. 

In 1948 Emergency Board Number 
Sixty-six made recommendations regard- 
ing the establishment of the forty-hour 
week for nonoperating employees on the 
railroads. The railroads and the un- 
ions subsequently engaged the board 
members to sit with them while certain 
issues were clarified and agreed upon, 
and these same individuals finally were 
jointly requested to act as arbitrators 
and to decide the few remaining issues 
upon which agreement had not been 
reached. 

One of the most promising efforts was 
that worked out by several airlines and 
their pilots in the course of serious la- 
bor disputes. The first occurred in 
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1955 when the transcontinental nonstop 
run was inaugurated by American Air 
Lites. The same procedure was subse- 
quently used in contract-making dis- 
putes of National, Pan American, and 
West Coast airlines. Ordinarily, at 
least the first three of these disputes 
would have been put through the emer- 
gency board procedure, for the National 
Medietion Board had not succeeded in 
reaching an amicable settlement through 
mediation. The parties declined the 
board’s offer of arbitration, and the air- 
line and the Air Line Pilots Association 
improvised a new voluntary technique. 
They mutually agreed upon an indi- 
vidual to serve as a neutral. He was 
authorized to conduct hearings, have 
separate conferences with each of the 
“parties, mediate, make recommenda- 
tions, and renew his mediation efforts 
if he deemed it wise to do so. Agree- 
ment was reached in each of the four 
cases by this means. 

The foregoing examples suffice to 
demonstrate that mediation and collec- 
tive bargaining, or any technique that 
may be adopted as a supplement or 
aid to collective bargaining, are insepa- 
rable. ‘There is no predictable moment 
when mediation will be fruitful. So 
long as the dispute persists, there is 
need for mediation. It can never be 
said with finality that mediation has 
been unsuccessful or that it has failed 
or been exhausted. The setting or the 
characters may need to be changed, but 
there is no adequate substitute for me- 
diation under our existing industrial phi- 
losophy. 

Medsation devices 

The possibilities available to imagina- 
tive mediation are manifold. The me- 
diator may bring in superiors of the in- 
dividuals who have worked themselves 
into frozen and hostile positions. He 
may find it helpful to assist the em- 
ployer representative by persuading his 
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superior that his position is untenable 
or unrealistic. He may help accom- 
plish his purpose by meeting with the 
full union negotiating or policy com- 
mittee which must approve the under- 
standing reached by the employees’ ac- 
tive negotiators. Or he may enlist the 
services of some influential representa- 
tive of the public at a propitious mo- 
ment to conclude the dispute. 

In any event, when a labor dispute 
commands great public attention and 
concern one cannot stand on ceremony 
or procedure. By the very definition of 
terms, there is a public or community 
interest which is entitled to weight com- 
parable with that given the desire of 
the respective spokesmen to prevail over 
each other. Since the dispute will in- 
evitably be terminated by an agreement, 
I am firmly convinced that we should 
not be deterred by applying the mores 
of the judicial system to the functions 
of the third party. He should be pro- 
tected and encouraged to exercise what- 
ever power, prestige, or Ingenuity he 
may possess. If he acquires essential 
or useful information in some other role 
or capacity, he should be encouraged to 
employ it, and not be denied the bene- 
fit of it. 

When the terms of a labor agreement 
are debated, one cannot say with pre- 
cision what is right or wrong. The in- 
formed and experienced third party may 
sense an area of acceptability in terms 
of competitive and public interest by 
reference to a variety of criteria and 
tests, and he should only demonstrate 
to the parties what the boundaries of 
this area are. If essential facts are 
withheld from him, he will have greater 
room for error, something intelligent 
management and labor representatives 
should scrupulously avoid in their self- 
interest. This is the sense in which I 
believe we should not divorce the vari- 
ous third-party functions from media- 
tion in contract-making disputes. On 
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the contrary, if we adhere to forms 
which are outmcded in practice, we 
tend to weaken the ability of the media- 
tor to help. 


CONCLUSION 


The crosscurrents that appear in col- 
lective bargaining raise doubts in many 
minds about the efficacy of this process. 
Since there is some inclination to use 
collective bargaining as a means of es- 
tablishing relative power rather than as 
a means of resolving disputes, it is im- 
perative that all possible steps be taken 
to induce the parties to employ it as 
a rational, problem-solving technique. 
Otherwise, we must be prepared to ac- 
cept some form af legislatively imposed 
regulatory procecure in its place. 

Experience demonstrates tkat effec- 
tive mediation can serve best as such 
an inducing agent. Mediation, how- 
ever, can be most effective only if its 


weaknesses are recognized. It can serve 
well only if the parties are disposed to 
let it do so. It must, therefore, be prac- 
ticed in a dedicated manner. The me- 
diators must realize that they are the 
champions of the public interest. They 
must be self-effacing and must never 
permit their own interests to appear to 
influence their efforts. Lacking any co- 
ercive power, mediation must not be fur- 
ther weakened by adherence to the pro- 
cedural forms of the courtroom, particu- 
larly the separation of functions doctrine 
which had its origin in sources totally 
irrelevant to contract-making labor dis- 
putes. Freed of this restriction, the me- 
diator can be far better informed, he 
can function whenever and wherever he 
finds he can be effective. This is true 
whether he is a professional mediator 
an ad koc mediator or third party sum- 
moned by the government or by the 
associated with a government agency or 
parties themselves. 


', Law and Policy in State Labor Relations Acts: 
The New York Board as Innovator 


By Jay KRAMER 


Asstract: The Landrum-Griffin Act permits the states to 
exercise jurisdiction over cases which involve interstate com- 
merce where the National Labor Relations Board declines to 
proceed on the grounds that the case involved does not meet 
the applicable jurisdictional dollar-volume standard of the 
federal agency. Legislative experimentation on a state level 
is traditional and historic in this nation. In addition to legis- 
lative enactments, the states can lead in developing the evolv- 
‘ng law by quasi-judicial holdings of the affected administra- 
tive tribunals. The New York State Labor Relations Board 
is a leader of quasi-judicial progress in labor relations and has 
furthered the course of collective bargaining in its state in at 
least three areas discussed herein: the evolution of doctrines 
relating to appropriate units, determinations pertaining to the 
proper duration of collective agreements, and, most recently, 
by intensifying and implementing a quasi-judicial and adminis- 
trative program to terminate the existence of collusive organi- 
zations posing as genuine labor organizations and to preclude 
their use of board processes. Meetings with employer, labor, 
and governmental groups, as well as publications issued by the 
board, have served to inform and educate on available pro- 
cedures at the board, new policies, and the issuance of land- 
mark decisions judicially implementing the policies involved. 
This socially valuable task has been accomplished, despite a 
30 per cent increase in caseload in 1960, by utilizing techniques 
of efficient management and good supervision, with a saving 
of 8 per cent in budget, fewer lawyers, and, nonetheless, proc- 
essing cases more expeditiously than ever before. 


Jay Kramer, LL.B., New York City, is Chairman of the New York State Labor Rela- 
tions Board. He has served as a Member of the Board, as Counsel to the agency, and 
as a Mediator and Arbitrator with the New York State Board of Mediation. He is a lec- 
hirer and author in labor relations and mediation and arbitration. 
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E live in challenging and chang- 

ing times, and it is the prudent 
quasi-judge who attempts continually to 
reassess and reappraise his own statute 
and the field over which he has statu- 
tory jurisdiction. 

In the field of labor relations, it is ex- 
tremely difficult to secure new legisla- 
tive guideposts for the simple reason, 
among many others, that all legislative 
proposals in this emotionally charged 
area immediately lead to the establish- 
ment of battle lines. We all know how 
complex the legislative process is, how 
difficult it is to set it in motion, and, 
if set in motion, how uncertain the re- 
sult. Thus, the demonstrated, urgent, 
and compelling need for certain ad- 
vances, for a somewhat different ap- 
proach, should not necessarily have to 
await new legislation, lest it continue to 
wait forever. Many times, by a fresh 
reading and 2 new look, a statute which 
has grown mature in worthy service can 
serve as the vehicle of a creative and 
dynamic point of view in the public in- 
terest. New adjudications must predict 
future directions while adhering to the 
theories of the past. The key, always 
available, yet sometimes overlooked as 
we grow older and less vigorous, is the 
legislative purpose in the statute read 
as a whole, the reason of the law which 
serves to illuminate the letter. No mat- 
ter how adroit the draftsman, it is not 
possible to foresee the changing prob- 
lems that test the utility of their words. 

The Labor Relations Act of New York 
is not an exercise in still life; properly 
viewed as a dynamic judicial instru- 
ment, it is a stimulating and pulsating 
living document. To view it otherwise 
is an exercise in judicial lethargy which 
masks itself as judicial circumspection. 
The truly circumspect judge is he who 
understands his statute and his times 
and, as a craftsman, is aware that even 
absolute phrases are subject to qualifi- 


cations implicit in the entire statute. ` 


The classic illustration is the “bologna 
ordinance” against bloodletting in the 


streets, which was interpreted in a way 


which would not make criminals of 
surgeons. 

Recently, on the federal scene, the 
chairmen of two federal agencies were 
criticized for being passive administra- 
tors and for saying that the statutes 
which they administered and adjudi- 
cated did not permit the regulation of 
newly emerged abuses in their field of 
activity. Both the Attorney General of 
the United States and a Senate com- 
mittee later disagreed with the adminis- 
trators’ own concept of their statutes 
and insisted that the quasi-judges had, 
indeed, the power to act to remedy the 
abuses which had achieved nationwide 
attention. And it was suggested that 
administration or adjudication in vital 
fields of activity is not for the timid, 
the passive, and the weak, but rather 
for the bold, the creative, and the strong. 

Recently, the presiding justice in New 
York of the Appellate Division of the 
Supreme Court, First Department, de- 
livered the Nineteenth Annual Benjamin 
N. Cardozo Lecture before a meeting of 
the Association of the Bar of the City 
of New York. He said, in advocating 
the establishment of a legal commission 
to evaluate the problems of rapidly 
changing times and to bring the law 
into tune with it: i 


Until recently, the pace of social, political, 
technological, and industrial change was 
such that the law’s solutions could lag a 
respectable distance behind the emergence 
of the problems newly created by such 
change. 


He continued: 


The law’s digestive process—the much 
vaunted adaptability of the common law— 


1 Bernard Botein, “The Future of the Ju- 
dicial Process. Challenge and Response,” 19th 
Annual Benjamin N. Cardozo Lecture, Asso- 
ciation of the Bar of the City of New York, 
February 25, 1960. 
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was almost as imperceptible as the changes 
themselves. We circled warily around the 
unseasoned and unestablished. 

Today and tomorrow, however, the slow 
pace of the past would be intolerable. The 
swift and radical changes already here and 
around the corner can no longer be digested 
by zhe law without acute distress on the 
day of reckoning. 


In suggesting a “prevision commis- 
sion” to anticipate and prepare for 
trends in law-making, Mr. Justice Bo- 
tein, it seems to me, at least implicitly, 
meant to underscore the need for the 
courts themselves and, even more im- 
portant, for expert administrative agen- 
cies staffed by skilled and comprehend- 
ing quasi-judges continually to study, to 
reflect, and to be aware of emerging 
problems in their own fields and to uti- 
lize their statutory responsibilities crea- 
tively, boldly, and vigorously, lest they 
slump into the lethargy of which we 
have recently heard on the national 
scene in relation to the radio and tele- 
vision industry. 

Far from reaching a terminal point in 
our usefulness, our State Labor Rela- 
tions Board’s functions have never been 
more important. The act is designed 
to eliminate one source of industrial 
strife through statutory protection of 
the right of employees to organize and 
bargain collectively. It has only re- 
cently been observed that the general 
public has yet to recognize the terrific 
impact which the National Labor Rela- 
tions Board and, indeed, our own New 
York State Labor Relations Board have 
had on the economic life of our nation 
and state. Some observers might sug- 
gest that recent recessions may have 
been much worse if we had not had the 
collective bargaining agreements which 
secured the wage rates and working con- 
ditiors of eighteen million organized 
workers in the United States, of which 
almost two million are in New York 
State. Collective bargaining is an an- 


swer in a democratic society to what 
otherwise might become, under the 
threat of Soviet competition, a collec- 
tivized or regimented society. 

Robert M. Benjamin, in his study of 
Administrative Adjudication in the State 
of New York, pointed out: ? 


There are many matters within the scope 
of administrative adjudication in which 
policy plays a proper, and often a neces- 
sary, part. It may play such a part in in- 
terpreting a statute which the administra- 
tor is charged with enforcing, or in deter- 
mining the penalty that should be imposed 
for a particular offense, or in determining 
the course of action that the administrator 
should follow, or require to be followed, 
on the basis of facts properly found. 


Mr. Benjamin then correctly observed 
that “Policy should play no part in the 
decision of questions of fact; policy, 
rightly understood, cannot call for a 
decision of a question of fact in a par- 
ticular way.” 

Thus, policy at our agency may 
properly help us to determine the ap- 
propriate unit, but it has no proper 
place in the determination of the spe- 
cific facts which go to make up that de- 
termination. Again, policy may help us 
determine what constitutes a refusal to 
bargain in good faith—an ambiguous 
term, at best—but it has no proper place 
in a determination whether a particular 
employer has, in fact, been guilty of 
that kind of action. Once a violation 
has been found to exist in fact, policy 
may again come into play in determin- 
ing the remedy. Mr. Benjamin said 
that the distinction he suggested has not 
always been clear in the minds of ad- 
ministrative judges. He pointed out 
that “The administrative judge must 
still, however, understand that even 
where policy plays a proper part, it 
should be applied with the fair-minded 

2 Robert M Benjamin, Administrative Ad- 


judication tn the State of New York (New 
York: State of New York, 1942), pp. 22-23. 
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deliberation that characterizes respon- 
sible adjudication.” 

It is a truism that the quasi-judge 
must realize that fair adjudication is it- 
self a fundamental part of policy and 
that the reputation of the quasi-judicial 


agency for fair and unbiased adjudica- . 


tion is essential. Thus, the right atti- 
tude is an important goal in itself, and, 
to achieve that impartial and under- 
standing attitude, an agency’s top per- 
sonnel, at the very least, must have the 
capacity, the training, the temperament 
and the skill of the judicious and pru- 
dent, and yet be imaginative and crea- 
tive in the application of general terms 
and of general principles. 

It is particularly appropriate at this 
time to discuss the problems of and the 
contribution that can be made by the 
New York State Labor Relations Board 
in view of the passage of Section Four- 
teen (c) of the Taft-Hartley Act, which 
became effective on November 13, 1959 
and which authorizes state regulation of 
labor disputes affecting interstate com- 
merce over which the National Labor 
Relations Board declines to assert juris- 
diction. This amendment, by eliminat- 
ing a large no-man’s land in which la- 
bor disputes were wholly unregulated, 
emphasized anew the significant and 
currently expanding role of state labor 
relations boards in the maintenance of 
industrial peace and the development 
and encouragement of good Jabor-man- 
agement relations. That role is par- 
ticularly important in the state of New 
York, which has over 10 per cent of our 
nation’s nonagricultural working force 
and in which 94 per cent of the enter- 
prises are smal! businesses, employing 
twenty or fewer employees. As might 
be expected, the case load o? the New 
York board always has far exceeded 
that of any other state board. For that 
if for no other reason, what we do here 
in New York has always served as a 
bellwether and guide for other jurisdic- 


tions and, to some extent, for the na- 
tional: body. 

In this connection, it is appropriate 
to note that from 1937 to November 1, 
1960, 36,350 cases were filed at our 
agency, of which 61 per cent were pe- 
titions for representation filed by un- 
ions, 5 per cent by employers, and 34 
per cent were unfair labor practice cases. 
When we combine the number of em- 
ployees eligible to vote in our elections 
with those affected by unfair labor prac- 
tice cases, we find that this board has, 
in one way or another, directly serviced 
about one million of the state’s em- 
ployees with the resultant peaceful ad- 
Justment of controversies between labor 
and management. The policies and 
precedents established have had an in- 
calculable impact on the peace and sta- 
bility for which our state is noted. 
Throughout our history we have been 
successful in 94 per cent of -the court 
proceedings which challenged board or- 
ders. At the very least, this indicates 
that the board has judiciously and pru- 
dently adjudicated the complex and vex- 
ing matters which have come before it. 

While we may have come a long way 
from the days in our country’s history 
when it was considered desirable to uti- 
lize the various states as test tubes or 
crucibles of public policy and legisla- 
tion, the administration of a state act in 
changing times, in a jurisdiction where 
10 per cent of the nation’s population 
and working force resides, is of interest 
far beyond our own boundaries. 

The New York board is a quasi-ju- 
dicial agency charged with the adminis- 
tration of the New York State Labor 
Relations Act. The act, an exercise of 
the state’s police power, is designed to 
encourage the practice and procedure of 
collective bargaining as a means of ad- 
justing labor disputes and maintaining 
industrial peace. It guarantees em- 
ployees the right to bargain collectively 
through representatives of their own 
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choosing. To implement this guarantee, 
the act provides procedures for the de- 
termination of questions or controversies 
concerning the representation of em- 
ployees for purposes of collective bar- 
gaining, and it prohibits employer inter- 
ference with employee rights. In unfair 
labor practice proceedings, the board 
has broad remedial powers which affect 
substantial personal and property rights. 
The beard not only may enjoin the con- 
tinuance of unfair labor practices, but 
may set aside contracts, order reinstate- 
ment of employees with back pay, dis- 
establish company-dominated unions, 
and require collective bargaining with 
the representatives selected by a ma- 
jority of the employees in an appro- 
priate bargaining unit. Failure to obey 
a board order, after court enforcement 
thereof, constitutes a civil and/or crimi- 
nal contempt of court punishable by 
fine and/or imprisonment 
Administration of the act thus re- 
quires central adjudicatory direction and 
control of manifold lines of activity 
necessary to interpret and implement 
the general policies and purposes set 
forth by the legislature. Administra- 
tion involves not merely difficult factual 
adjudications in individual cases, but 
the formulation and application of poli- 
cies necessary to effectuate the broad 
and general purposes of the act. It re- 
quires interpretation of the particular 
language of the various provisions, de- 
termir.ations concerning the relative em- 
phasis to be placed on different aspects 
of the statute, and the reconciliation of 
conflicting, but desirable and accepted 
concepts and principles It calls for the 
constant and reasoned reappraisal and 
modification of established policies and 
the development of new policies to meet 
changing conditions, circumstances, and 
needs. To the extent that this agency 
as a viable institution can meet the chal- 


lenge of our swiftly moving industrial . 


society, iz will survive and flourish; to 


the degree that, for reasons of caution 
or timidity or passivity, we fail and re- 
fuse to be creative, we will fall behind 
the obligation to keep step judicially 
with the, deep and pervasive develop- 
ments in our industrial and economic 
life. 

The functions of our agency are re- 
quired to be exercised prudently and 
judicially in a complex, dynamic, emo- 
tionally charged, and ever changing field 
in which labor and management fre- 
quently challenge each other’s basic 
concepts and in which issues are bitterly 
contested in the political arena and the 
press as well as before the board. The 
proper implementation of the statutory 
objective in this agency requires an un- 
usual combination of qualities. There is 
need for expertise and experience; for 
judiciality and legal prudence; for fa- 
miliarity with industrial and commercial 
relationships and patterns; and for 
knowledge of both labor’s and manage- 
ment’s concepts, techniques, and de- 
vices; for an ability to view the battle 
and be above it; for self-restraint and 
moderation, and, at the same time, for 
creative legal engineering and boldness. 
Perhaps it is some token of our success 
in this almost impossible effort that we 
have done this job as well as we have 
without ever really becoming embroiled 
in the heat and fire of the moment, 
while, at the same time, we have kept 
pace with and, in a modest way, guided 
our times. We have always sought the 
long view. 

The issues which a labor board faces 
are complex and varied, since they do 
not relate to material objects such as 
the inspection of a factory for required 
safety devices or the mathematics in- 
volved in auditing books of account. 
Credibility, almost invariably, is a cru- 
cial issue. Moreover, in the vast ma- 
jority of unfair labor practice proceed- 
ings, the basic issue concerns a subjective 
state of mind. In discriminatory dis- 
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charge cases, the issue is the motive for 
the discharge. In a refusal to, bargain 
case, where the parties have met, the 
issue is the presence or absenc2 of good 
faith. 


Persons engaged in unlawful conduct sel- 
dom write letters or make public pro- 
nouncements explicitly stating their atti- 
tudes or objectives; such facts must be 
discovered by inference; the evidence does 
not come in packages labelled, ‘Use me,’ 
like the cake, bearing the words ‘Eat me,’ 
which Alice found helpful in Wonderland 3 


Nor, despite the advances in those 
fields, may the board use the psycho- 
analyst’s couch or the physiologist’s lie- 
detection apparatus. Adjudication re- 
quires the painstaking and detailed ex- 
amination and correlation of numerous 
small pieces of evidence. Only thus, 
when the parts are carefully assembled 
like a jigsaw puzzle, can the pattern or 
mosaic be ascertained. 

But adjudication of individual cases 
always must be made within a frame- 
work of policy-—the broad policy direc- 
tives of the statute itself and the sub- 
sidiary decisional policies developed to 
implement and fulfill the stazutory pur- 
pose. While these policy determina- 
tions are made and applied.in individual 
cases, they have a state-wide significance 
and import which affects not, only cases 
filed with the board, but the course of 
collective bargaining in thousands of 
labor disputes and negotiations which 
never come before the board. 

The problem of formulating policy 
manifestly arises only where alternative 
possibilities are present, that is, where 
the situation is neither all black nor all 
white. It involves, therefcre, what is 
the most difficult problem in all aspects 
of policy formulation or decision—the 
necessity of drawing a line between two 


3 F. W. Woolworth Co. v. NLRB,, 121 F. 
2d 658, 660, 


conflicting, or apparently conflicting, 
concepts or principles, both of which 
are equally valid and accepted. ° 

A prime example of this type of prob- 
lem arises in the determination of units 
appropriate for collective bargaining 
purposes. Section 705, subdivision 2, 
of the New York State Act, provides 
that: 


The board shall decide in each case 
whether, in order to insure to employees 
the full benefit of their right to self-or- 
ganization, to collective bargaining and 
otherwise to effectuate the policies of this 
article, the unit appropriate for the pur- 
poses of collective bargaining shall be the 
employer unit, multiple employer unit, 
craft unit, plant unit, or any other unit... . 


The board, thus, is given broad pow- 
ers which are to be exercised on the ba- 
sis of two general considerations: first, 
that the unit shall insure employees the 
full benefit of their rights to self-organi- 
zation and collective bargaining, and, 
second, otherwise to effectuate the poli- 
cies Of the act. This latter considera- 
tion, of course, includes the public policy 
favoring stability in labor relations. 

Manifestly, there is no absolute ap- 
propriate unit. Appropriateness is rela- 
tive and, like Einstein’s theory, depends 
upon particular conditions in the con- 
tinuum of time. The declared policy 
that employees shall be assured immedi- 
ate and full rights to collective bargain- 
ing may or may not be compatible with 
the policy of stabilizing labor-manage- 
ment relations. The ultimately desir- 
able unit may be a multiemployer unit 
or all the plants or branches of a single 
emplover. Such a unit may better sta- 
bilize labor relations, establish uniform 
labor costs, provide uniform welfare 
benefits, and enable employees to change 
jobs without loss of benefits. But im- 
mediate establishment of a large unit 
of that nature conceivably may deprive 
smaller, homogeneous groups of em- 


LAw AND Portcy mn STATE Lasor RELATIONS Acts 65 


ployees indefinitely of their right to 
present collective bargaining. 

‘Designation of minimal units assures 
employees of the full benefit of their 
statutory rights by making collective 
bargining immediately available. Frag- 
mentetion, however, may necessitate 
multiple negotiations between a single 
employer and several unions and may 
disrupt stable labor relations because of 
interunion rivalries. 

In striving to balance the desirability 
of ultimately appropriate units vis-a-vis 
presently practicable units, many fac- 
tors must be probed and weighed, in- 
cluding the nature of the industry con- 
cerned, the history of organization and 
collective bargaining therein, geographi- 
cal factors, the size of the individual en- 
terprises, the extent to which the em- 
ployer's operations are integrated, the 
extent of interchange of employees be- 
tween plants or different job classifica- 
tions, and the mutuality or diversity of 
interests of the various possible group- 
ings of employees. Based upon these 
and other factors, a course must be 
plotted which avoids the Scylla of ulti- 
mately desirable but presently unattain- 
able units and the Charybdis of pres- 
ently attainable but overfragmentized 
units. 

The history of collective bargaining 
in the New York City hotel industry 
provides an interesting example of a 
solution of this problem. As a result 
of evolving quasi-judicial holdings, col- 
lective bargaining in most New York 
City hotels, once directed on a small 
unit basis, now is based upon an ap- 
propriate unit which includes the vast 
majoritv of all the employees. 

Similar problems constantly arise as 
conditions change in a particular in- 
dustry ər area as unions enter previ- 
ously unorganized fields and as new in- 
dustries develop. The renaissance of 
bowling, for example, has transformed 
the small, dingy basement operations of 


the past into large, gleaming establish- 
ments of forty or fifty alleys with 
luncheonettes, complete restaurant fa- 
cilities, bars, and nurseries. This de- 
velopment has necessitated re-examina- 
tion of bargaining units in the industry, 
and the board recently held a public 
hearing to ascertain the views of all in- 
terested parties. Here, as in all indus- 
tries, the board, through the application 
of a flexible and progressive policy, will 
strive to select practicable units which 
will establish and promote stable bar- 
gaining relationships. 

The problem of reconciling conflicting 
principles also is the genesis of the so- 
called contract-bar doctrine. To permit 
employees full and complete freedom to 
change their collective bargaining rep- 
resentatives at any time would disrupt 
established and stable contractual rela- 
tionships. Conversely, if the existence 
of a current contract is made the sole 
controlling factor, employees are denied 
the full freedom of choice which the 
statute contemplates. The contract-bar 
doctrine is the board’s attempt to pro- 
vide a workable balance between these 
conflicting principles. 

The doctrine may be simply stated: 
a valid, existing contract of reasonable 
duration will bar a representation elec- 
tion during its term. Application of this 
doctrine, however, is not quite so sim- 
ple. It requires the formulation and ap- 
plication of numerous subsidiary deci- 
sional policies which involve a complex 
of factual congeries and legal principles. 

Manifestly, the contract must be valid 
in its inception and execution. Ques- 
tions thus arise as to the contracting 
union’s majority status at the time of 
execution and whether it was obtained 
by unlawful coercion or employer as- 
sistance, Again, an oral contract or a 
written contract which fails to contain 
substantive provisions concerning terms 
and conditions of employment is not a 
bar, for it fails to establish that stability 
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which is necessary to justify any cur- 
tailment of the employees’ freedom to 
change their representatives. 

If the contract is valid in its incep- 
tion and execution, difficult problems 
still arise from reopening and automatic 
renewal clauses, premature extensions, 
schisms in the contracting unions, or 
the abandonment or destruction of the 
contract by the action of the parties 
themselves. The solution of each of 
these types of problems requires the 
enunciation and application of compli- 
cated decisional policies to varying fac- 
tual situations and contractual provi- 
sions. 

Finally, the basic policy question is 
presented. What is a reasonable con- 
tractual term? How long may employee 
freedom of choice be subordinated to 
contractual stability? 

In their first years, labor beards gen- 
erally limited reasonable duration to one 
year. Shortly before and during World 
War II, when industrial stability was 
essential, increasing numbers of con- 
tracts were executed for two-year terms 
and were generally held to be of rea- 
sonable duration if customary in the 
particular industry. 

As the course of collective bargaining 
continued to develop, longer term con- 
tracts became more common and two 
years became a generally accepted term 
of reasonable duration. Contracts for 
longer periods were upheld if prevalent 
in a substantial part of the industry.‘ 

In 1958, however, the National Labor 
Relations Board abandoned the preva- 
lence test and reverted to a flat two- 
year rule for all industries. It did so 
on the ground that the majority of col- 
lective agreements are for two years or 


less, that the “substantial part of the ` 


industry test” and similar tests are ad- 
ministratively burdensome, prohibitively 


4 General Motors Corp, 102 NLRB 1140; 
Republic Aviation Corp, 109 NLRB. 569, 


difficult of application, and introduce 
excess uncertainty. 

The New York board, however, has 
continued to follow a more flexible 
policy, considering the developments in 
each particular industry subject to its 
jurisdiction. 

Thus, in a building service industry 
case, the New York board held that a 
five-year contract was for an unreason- 
ably long duration and, as it had run 
for three years, did not bar an election. 
In its decision, the board noted that the 
overwhelming majority of collective bar- 
gaining agreements in the industry were 
for less than three years and that the 
industry was one characterized by a 
considerable turnover of personnel." 

On the other hand, a majority of the 
board held that a five-year contract 
covering the pari-mutuel employees of 
a harness racetrack was not of unrea- 
sonable duration in view of the collec- 
tive bargaining history and the unique 
nature of the industry. The majority 
decision noted the substantial and grow- 
ing o of five-year contracts cover- 
ing employees at New York tracks, the 
seasonal nature of the operations, and 
the high degree of continuity of employ- 
ment. It emphasized, as significant fac- 


‘tors, the great public interest in and 


the detailed governmental regulation of 
the operation of harness tracks, the sub- 
stantial governmental revenues derived 
from pari-mutuel and admissions taxes 
and the consequent importance of sta- 
bility in their labor relations. 

Closely related to the contract- bar 
doctrine, are the problems arising from 
collusive or “sweetheart” contracts, par- 
ticularly those involving “paper locals” 
and racket dominated or infested or- 
ganizations. 

During the past few years, public and 


5 Matter of Silverman, 21 S L.R.B. 44. 
6 Yonkers Raceway, Inc, 21 SL.R.B. 475, 
22 S.L R.B. No. 20. 


LAw AND POLICY IN- STATE LABOR RELATIONS ACTS 67 


private investigations have disclosed nu- 
merous instances of collusive or sweet- 
heart contracts, usually with independ- 
ent and unaffiliated, or what may be de- 
scribed as self-chartered, organizations. 
As a result of these disclosures, the 
board has intensified its activities to 
meet the threat posed by the penetra- 
tion into the labor relations field of pur- 
ported labor organizations which have 
adopted a labor organization front used 
to conceal ulterior motives. 

In June 1959 the board called a con- 
ference of federal, state, and county 
prosecutors to discuss these problems 
and to formulate a co-ordinated pro- 
gram designed to eliminate this evil. 
The >rogram was based upon dual prem- 
ises. First, that legitimate unions are 
here to stay and should be encouraged. 
They are a desirable and necessary as- 
pect of a mature, free, and democratic 
society, aiding the achievement of well- 
being by our workers and the better 
functioning of our free enterprise sys- 
tem. Second, racket unions are cor- 
rosive, impairing the legitimate aspira- 
tions of our workers, thwarting organi- 
zation by legitimate unions, blocking 
the efforts of honest employers to op- 
erate ethically, and destroying the fabric 
of our free society. 

The board has made a fundamental 
policy determination in this regard. In- 
deed, in attempting to draw the line be- 
tween paper locals and legitimate or- 
ganizations, it has moved forward in a 
critical area with sureness and a devo- 
tion to the underlying concepts of our 
statute. Implicit in the statutory defi- 
nition of “labor organization” as “any 
organization which exists and is consti- 
tuted for the purpose, in whole or in 
part, of collective bargaining” is an in- 
tent, not only that the organization 
have the trappings and formalities of a 
body interested in collective bargaining, 
but also that it actually exist and be 
constituted for that purpose. 


The course of judicial interpretation 
in this respect may be compared to the 
evolution of the doctrine of refusal to 
bargain. Thus, it is generally over- 
looked that the labor relations statutes 
universally say that it shall be an un- 
fair labor practice to refuse to bargain 
collectively. They do not. say, refuse 
to bargain collectively in good faith. 
Presumably, it could have been held 
that those who decided merely to sit 
down and meet with the other party 
had performed the sole obligation of 
the statute, but the judges of the Wag- 
ner Act and those who interpret the 
various state statutes in this field have 
said this was not enough, that the stat- 
ute must be read as refusal to bargain 
in good faith. 

The cases are legion on what is good 
faith, and the continual and never end- 
ing line-drawing process that has gone 
on is as fine a judicial contribution as 
the line-drawing process that common 
law judges engage in when they decide 
what is proximate cause and what is not 
proximate cause in the host of cases in 
the negligence field. Comparison can be 
had also to the doctrine of restraint of 
trade. Whether the restraint involved 
is reasonable or unreasonable has been 
a matter of interpretation, a matter of 
initial draftsmanship, followed by an 
understanding interpretation of the stat- 
ute involved. 

We have recognized that drawing the 
line is very difficult, but that the effort 
to do so is exceedingly worth while. 
Thus, organizations which have no de- 
votion to genuine collective bargaining 
and which are not interested in serv- 
ing employees or actually bargaining 
with legitimate management are not, in 
fact, the labor organizations, within the 
meaning of the statute, that the framers 
of our legislation were eager to help. We 
have determined, therefore, that organi- 
zations which are operated as rackets 
and are engaged in a pattern of collusive 
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arrangements not only should be scruti- 
nized closely at every stage but also, 
wherever possible, should be proscribed. 

We have developed judicial policies 
and taken administrative action in this 
regard. Among our activities, which 
have had the universal support of both 
labor and management in our state and 
of the editorial columns in leading news- 
papers, is the development of a co-ordi- 
nated effort with the various law en- 
forcement agencies to stamp out the 
evils. Thus, tke board undertook to 
notify the various law enforcement offi- 
cers of all cases filed with it, and it im- 
proved its past method of channelling 
information in particular cases to ap- 
propriate district attorneys. 

Shortly after this conference, the board 
considered the problem in the context of 
a representation proceeding filed by a 
paper local which had been organized 
as an unaffiliated independent and had 
entered into ccllective relations with a 
number of employers, with one of which 
it had a collective agreement. The evi- 
dence disclosed that this newly born or- 
ganization hac ten members in good 
standing, no executive board in opera- 
tion, and no elected trustees. The “un- 
ion” had asked the emplover to raise 
the employees’ wages five dollars a 
month and check off the same amount 
from the employee’s wages for remis- 
sion to the local as his dues. The local 
union also offered to waive a collective 
agreement if a contribution were made 
to its treasury. The board dismissed 
the petition filed by the union and said 
that it would not process any other pe- 
titions filed by the local “until such time 
as it established . . . that it is, in fact, 
a labor organization within the meaning 
and intent of the statute.” 7” The board 
subsequently dismissed fourteen other 
petitions filed by the local, and certain 


T Helsid Rea-ty Corp., et al. 22 SLRB No, 
61. 


of its officers were thereafter indicted 
and convicted for extortion. 
In its decision the board said: e 


The Board does not make a qualitative 
judgment: it does not determine which “‘la- 
bor organization” is best qualified or most 
competent to fulfill that task. But the Act 
does require that an organization seeking 
to be certified as an exclusive bargaining 
representative of employees must in fect 
exist, in whole ‘or in part, for the purposes 
of collective bargaining, according to its 
avowed purposes and in actual practice... . 


In supplemental comments, I high- 
lighted the increasing problem involv- 
ing independent, unaffiliated unions— 
self-chartered—as indicated by experi- 
ence in the agency in New York State, 
and I observed: 


As in the case at bar, a great deal of the 
recently uncovered detail as to unlawful 
ends and illegal methods has related to un- 
affiliated, self-chartered locals and interna- 
tionals. Our own files and decided cases 
convince that the problem, in its most 
acute form, concerns self-chartered locals, 
such as the one at bar, which are not 
bound by codes of ethics, which have no 
traditian of good faith collective bargain- 
ing with employers and no history of serv- 
ice to employees. We recognize, of course, 
that employees are not limited to joining 
unions affiliated with the major national 
organizations. They may join independ- 
ent, unaffiliated labor organizations, and 
may also form their own organizations 
limited to the employees of a single em- 
ployer. But in each of these instances, the 
organization must meet the requirements 
of the Act-—in fact as well as in form— 
before it may be certified by the Board as 
a “labor organization” designated and se- 
lected by employees as an exclusive bar- 
gainirg representative. 


In December 1959, again as part of 
this co-ordinated program to deal with 
queszionable organizations and practices, 
the board issued a “roadmap” charting 
five ways to challenge paper locals and 
sweetheart or collusive contracts. This 
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“guidebook” or “roadmap” was occa- 
sicned by the amendment of the Taft- 
Hartley Act, effective November 13, 
1959. which permits state regulation of 
labor disputes formerly in the no-man’s 
land. As the procedures available un- 
der the New York act are somewhat 
broader than under the national act, it 
was felt that issuance of the statement 
would be of timely public interest and 
assistance.® 

Under current national board deci- 
sions, a contract interposed as a bar to 
an election may be challenged only for 
patent invalidity, that is, an unlawful 
union security clause. Under these Na- 
tional Labor Relations Board decisions, 
the nonrepresentative status of the con- 
tracting union at the date of execution 
of the contract may only be urged in an 
unfair labor practice proceeding.® 

The New York board, however, will 
Investigate, in a representation proceed- 
ing, the circumstances surrounding the 
execution of a contract urged as a bar, 
and, if the contract was nonrepresenta- 
tive when made, will direct an immedi- 
ate election.’® 

Section 705 (6) of the New York act 
provides that a company union, as de- 
fined in Section 701 (6), may not be 
placed on the ballot in any election. 
Accordingly, the question whether a pe- 
titionirg or intervening union is a com- 
pany union may be raised and litigated 
in a representation proceeding.” 

The New York board also will con- 
sider and determine, in a representation 
proceeding, a contention that a petition- 


8 The New York Times editorially com- 
mented on December 30, 1959 that “applause 
was merited” for cutting through complicated 
procedures to reach the core of abuses that are 
plaguing honest labor unions and the low-paid 
factory workers most easily preyed upon. 

9 Electro Metallurgical Co, 72 NLRB. 
1396; 19 LRRM. 1291. 

10 Metlay, Inc, 15SURB 111, 114; Austin 
Gardens Garage Corp, 21 SLRB. 115 

11 Wykagyl Country Club, 15 S L.R B. 27 


ing or intervening union is not a labor 
organization within the meaning of the 
act. If the evidence shows that a un- 
ion is not a labor organization within 
the meaning of the act, the board will 
so find, despite formal statements to the 
contrary in the union’s constitution or 
bylaws.” 

Where a union seeks to challenge the 
status of a purported labor organization 
which has petitioned for certification, 
the board will permit it to intervene for 
that limited purpose without showing 
the proof of interest which would be re- 
quired if it were seeking a place on the 
ballot.18 

Further, the board recently refused to 
permit the use, on an election ballot, of 
a union name so similar to that of an- 
other, established union as to be likely 
to confuse or mislead the employees.” 4 

The simplified procedures set forth in 
the roadmap indicate how legitimate un- 
ions can bring about the ouster of those 
who do not genuinely represent the 
workers. Racketeering unions and un- 
scrupulous firms which exploit their em- 
ployees—especially low-paid Puerto Ri- 
cans and the Negro factory workers in 
New York City—can be dealt with ef- 
fectively by means of the procedures set 
forth above. Contracts between em- 
ployers and labor organizations which 
do not represent the free choice of a 
majority of the workers employed, or 
are employer dominated, are illegal un- 
der both state and federal law, but it 
has been difficult and time consuming 
for legitimate labor organizations to up- 
set such contracts and dislodge the 


12 Metropolitan Jockey Club, 6 SLRB. 
366; Buffalo Transit Company Inc, 8SLRB 
367; Schaller (Lucullus Bake Shop), 14 
S.L.R.B 361; Charlie Banks Wines & Liquors, 
19 SLRB 532; Le Bofs, Inc, 20 SLRB 
262; Helsid Realty Corp, 22 SL.R.B. No. 61. 

18 Mayers Parkway Restaurant, 17 SLRB 
472; Wykagyl Country Club, 15 S L.R.B. 27. 

14 William Gold, Inc., 22 SLR B. No. 107. 
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illegal unions. We have pointed the 
way to do this with greater speed and 
relative simplicity through the use of 
the procedures which we have made 
available. 

In representation proceedings, of 
course, the board cannot issue a cease 
and desist order or direct affirmative 
remedial action. To secure an order 
setting aside a nonrepresentative con- 
‘tract or disestablishing a company un- 
ion or prohibiting unlawful employer as- 
sistance or interference, a charge of un- 
fair labor practices must be filed. In 
addition, in either representation pro- 
ceedings or unfair labor practice pro- 
ceedings, the board, like ary other 
quasi-judicial agency or court, may not 
act upon mere suspicion. Our decision 
must be based upon probative and com- 
petent evidence adduced at the formal 
hearing. Allowing these issues to be 
raised and determined in representation 
proceedings, however, permits speedier 
determination concerning representation 
than is possible in unfair labor practice 
proceedings. Public knowledge of the 
„availability of these methods will enable 
the board to confine the use of its proc- 
esses to legitimate labor organizations 
interested in genuine collective bargain- 
ing for the welfare of their members and 
will prevent abuse of the board’s proc- 
esses by organizations cloaked with the 
trappings of a bona fide labor organi- 
zation but organized and operated for 
ulterior and sinister purposes. 

It is good to note that, after we 
issued the guide outlining the ways in 
which collusive unions and arrange- 
ments could be attacked at our agency, 
the general counsel of the national board 
directed the attention of that agency’s 
regional offices to the very same points 
and other state boards have demon- 
strated a like interest. We, at the New 
York board, have taken other steps, 
some administrative, others adjudica- 
tory, which elucidate our activity and 


thinking on the problems of question- 
able practices and collusive organiza- 
tions. e 

The Helsid case was the beginning of 
a series of cases which have made his- 
tory in labor relations both in our state 
and for the entire nation. Helsid was 
followed by the William Gold case.1° In 
that case we proscribed the use of 
deceptive and misleading names which 
may lead employees to believe that they 
are being represented by long-established 
unions and employers to believe that 
they are confronted with an organiza- 
tion of a fine reputation. In this case, 
the union used the legend “U.A.W.,” 
representing United Automobile Work- 
ers. The use of “U.A.W.,” signifying 
a union which enjoys an international 
reputation, by the organization there 
involved constituted, we held, a tactic 
which would mislead both employers 
and emp-oyees to the detriment of the 
public interest. We said: 


This Board will not knowingly be a 
party to any possible deception which might 
lead the voting employees to believe that 
the Petitioner is other than what it is, or 
that it is affiliated with one of the largest 
labor organizations of the country or with 
the AFL-CIO federation. 


We held that we would bar the organi- 
zation as so labeled from the use of the 
facilities of our agency. ‘This doctrine 
also has been editorially commended by 
the leading newspapers of the state, and 
it again served notice on those who 
would mislead our management and 
working population that we were stand- 
ing guard. 

The William Gold case was followed 
by the Rego Park case.1® Rego Park 
was preceded, incidentally, by the state 
labor board chairman’s appearance be- 
fore leading labor and management 


15 Wiliam Gold, Inc, 22 SLR.B No. 107. 
16 Rego Park Bowling Center, Inc, 23 
S L.R.B. No. 34. 
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groups. These groups, as with the law 
enforcement officials of our state, were 
told that the problem was a commu- 
nity problem requiring the joint efforts 
of all men of good will at all eche- 
lons. The district attorneys—for in 
some respects this is primarily a law 
enforcement rather than a labor board 
problem—have accelerated their inter- 
est and activity. The management 
groups have indicated an increasing 
awareness of the problems involved and 
have pledged their co-operation. The 
trade union movement’s Job is to police 
the trade union movement, for the 
American Federation of Labor and Con- 
gress of Industrial Organizations should 
not only be concerned with its own 
house, put also with the fringes. It is 
the fringes which give the bad name to 
all, because people have a tendency not 
to distinguish and not to draw lines, but 
to think generally, rather than spe- 
cifically. The trade union movement, 
as well as management, was asked to 
use the available processes of the board 
effectively, and it was indicated in great 
detail how that could be done. Ina way, 
Rego Park was an answer to that re- 
quest. In Rego Park, the union called it- 
self “Amalgamated Local 2379, affiliated 
with Amalgamated Local 301, Retail 
and Wholesale Department Store Un- 
ion, AFL-CIO.” We discovered quickly 
that, despite its name, it was not really 
chartered by the Retail and Wholesale 
Department Store Union and that it had 
no right to include that legend in its 
name. We also ascertained that the use 
of the legend “AFL-CIO” was without 
any foundation. The international vice- 
president of the Retail and Wholesale 
Department Store Union and the re- 
gional director of the American Federa- 
tion of Labor and Congress of Industrial 
Organizations both appeared and testi- 
fied against a so-called affiliate at a for- 
mal hearing; this, for the first time in 
our history. As a result of the testi- 


mony of these leading officials of the 
trade union movement, this particular 
local, on the evidence, was clearly a 
nonexistent entity. That outfit, also, 
was stopped from organizing in our 
state. As we said: 


We record the final conduct of the vari- 
ous unions involved which followed this 
Board’s investigation into the bona fides of 
Scalza’s newly born organization. Thus, 
Local 301, its International—the Retail, 
Wholesale and Department Store Union— 
and the ‘parent Federation—the American 
Federation of Labor-Congress of Industrial 
Organizations—have all repudiated Local 
2379. Its “Division Certificate” granted 
by Local 301, has been withdrawn, the In- 
ternational testified against it in this pro- 
ceeding, and the AFL-CIO averred that 
Local 2379's use of the designation “AFL- 
CIO” was misleading, deceptive and com- 
pletely without right. In any case, Local 
2379, as a result of these proceedings, is 
no longer an “entity.” 


The West Farms Service Center +" 
followed the William Gold case, and 
there, too, we held that the legend or 
descriptive term of a national labor or- 
ganization cannot be appropriated or 
misused, and that, if so misused, it con- 
stituted insufficient proof of interest. 
This doctrine goes far beyond the whole 
field of property rights. We are all en- 
gaged in a field which concerns human 
beings and the proper accommodation 
of collective bargaining to the function- 
ing of our economic system. 

The Manor Carting 18 case is an ex- 
ample of the line-drawing process at 
work. In Rego Park we found em- 
ployers sitting on the executive com- 
mittee of the “union” and we proscribed 
that. In Manor Carting we found that 
owner-drivers were also members of a 
Teamster Local in the sanitation indus- 
try, the private carting industry in the 


1? West Farms Service Center, 23 S.LRB. 
No 27, 
18 Manor Carting Co, 23 SL.R.B. No. 108 
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city of New York and environs. The 
local was challenged on the basis of 
Helsid and Rego Park on the ground 
that owner-drivers were improperly 
members of the union. We pointed out: 


In two recent decisions, the United States 
Supreme Court noted that the economic 
structure of the trucking and carting indus- 
try, and the complex nature oi employ- 
ment therein, including the increased use 
of owner-drivers, present a situation in 
which unions legitimately may act to pro- 
tect the wage scales of employee-drivers 
from erosion by diminution of the compen- 
sation paid to owner-drivers. Tke Supreme 
Court held that the compensazion to be 
paid owner-drivers was a proper, indeed 
mandatory, subject for collective bargain- 
ing... 

There is no evidence or contention, in 
. the record before us, that the union is 
dominated and controlled by employers, 
that the employer-members are officials of 
the Union, or that they act for the Union 
in collective bargaining negotiations (Cf. 
Nassau and Suffolk Contractors Ass’n, Inc., 
118 N.L.R.B. 174). The instant case thus 
is clearly distinguishable from Matter of 
Rego Park Bowling Center, Inc.,23 S.L.R.B. 
No. 34, where we noted that employers and 
business men not only had participated in 
the formation of the purported labor or- 
ganization, and given- financial assistance 
to it, but were officers of that union and 
members of its executive board. 


One other decision is noteworthy in 
this regard, that in American Interna- 
tional Bowlers..® That case involved a 
union which had been incorporated in 
New Jersey. New Jersey, incidentally, 
unlike New York, does not require ad- 
vance approval by a state agency of 
any proposed incorporation which has 
for its purpose the formation of groups 
of working people or which uses the 
word “union” on its name. This union 
came into New York and began to op- 


19 American International Bowlers of Bruck- 
ner Blod, Inc, 23 SLRB. No. 51. 


erate as an incorporated labor organiza- 
tion. We held that a labor union, in- 
corporated in another state and seeking 
to operate in New York, must be ap- 
proved in advance by the New York 
State Board of Standards and Appeals. 
In New York, that agency is directed 
by statute to determine whether any 
labor organization seeking to be incor- 
porated in New York or a foreign cor- 
poration desiring to represent employees 
in New York has, in fact, purposes 
which are consistent with public policy 
and the labor law. Accordingly, as the 
union in this case had not compiled with 
our state law in this regard, we dis- 
missed its petition and did not place its 
name on the ballot in an election there- 
aiter directed. We said there: 


To permit Local 242 to invoke the proc- 
esses of this Board would not only be in 
derogation of the statutes of this State, but 
futile. Section 219 of the General Cor- 
poration Law provides that the attorney- 
general “shall” institute an action to re- 
strain any unauthorized foreign corporation 
from conducting its business in New York. 
Moreover, under § 218, an unauthorized 
corporation may not enforce contracts 
made Ly it in this State. The public policy 
of this State, and a basic purpose of its la- 
bor relations laws, is to maintain industrial 
peace by the negotiation and execution of 
enforceable collective bargaining contracts 
Manifestly, that policy and purpose would 
hardly be effectuated by granting recogni- 
tion to a foreign corporation whose activi- 
ties here are subject to injunctive restraint, 
and ‘which cannot avail itself of peaceful 
procedures for the enforcement of its con- 
tracts. 


Since the inception of the judicial ad- 
vance in the Helsid case itself prudently 
hinged upon a series of cited analogous 
cases, the board has followed through 
in its internal operations. Thus, the 
staffs awareness and understanding of 
the problems involved have been sharp- 
ened and intensified. Many cases in- 
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volving paper locals, dummy unions, 
and sweetheart or collusive arrange- 
ments have failed prior to hearing and 
adjudication as a result of the applica- 
tion of board policy by staff personnel 
to the specific petitions for elections 
which were thereafter filed. We have 
good reason to believe that a great many 
other cases have never even been filed 
because of the general realization in the 
state that the agency will scrutinize 
closely any collusive arrangement and 
is engaged in developing judicial cri- 
teria and means to deal with such anti- 
social manifestations. 

To some extent, what we are now do- 
ing, in the twenty-third year of our ex- 
istence, is noteworthy not only as a 
quasi-judicial development, but for its 
economic and sociological end impact. 
Our action is deliberately compounded 
of an economic and sociological com- 
prehension of the evolving scene, espe- 
cially in the metropolitan area of the 
state where some 94 per cent of our 
cases originate. Thus, the operation of 
collusive organizations through illegal 
arrangements is apparently substantially 
confined to that area and preys mostly 
upon the uneducated and those who 
have newly come to our state. These 
people for the most part Negroes and 
Puerto Ricans, find themselves victims 
of exploitation through the action of 
unscrupulous employers and racket un- 
ions. Quite apart from the human ele- 
ments involved, the entire economy of 
the state suffers when these individuals 
are irozen into arrangements which do 
not even net them a living wage. They 
become objects of public assistance and 
charity. It has been observed that there 
follows, as a result of the economic mal- 
adjustment and lack of decent income, 
a whole host of social, marital, and po- 
lice problems. ‘Thus, to go back once 
again to the economic impact of the 
proper working of our statute and to 
the findings and policy of the legis- 


lature a generation ago, the improper 
working of collective bargaining: 


, creates variations and instability in 
competitive wage rates and working con- 
ditions within and between industries and 
between employees and employers engaged 
in such industries, and by depressing the 
purchasing power of wage earners and the 
profits of business, [and] tends (a) to pro- 
duce and aggravate recurrent business de- 
pressions, (b) to increase the disparity be- 
tween production and consumption, (c) to 
create unemployment with its attendant 
dangers to the health, peace and morale of 
the people, and (d) to increase public and 
private expenditures for relief of the needy 
and the unemployed. 


We are endeavoring, therefore, to im- 
prove the economic climate of our state 
to the extent that the proper workings 
of our collective bargaining system can 
help do that. It will be recalled that 
administrative agencies received the 
jurisdiction initially in these newly 
emerged areas because of the belief, 
widely held at the time, that they could 
do a better job, a more imaginative job, 
a better job in every way with under- 
standing and expertise. 

One might assume after a generation 
of adjudication that all doubts and am- 
biguities have been resolved, yet, every 
day at our board meetings, new issues 
arise, and once-decided questions are 
found reclothed in new raiment requir- 
ing new insight for proper adjudication. 
Just as legal concepts are not final but, 
rather, pragmatic tools, so, too, the lan- 
guage of a statute, general in terms and 
geared to service over a long evolu- 
tionary period, is a tool to be used with 
respect for its worth and trust in its 
value. The eternal choice offered is be- 
tween rest and motion, between sta- 
bility and progress. Hopefully, we try 
to conjoin the two. The problems in- - 
volved in responding to a changing so- 
cial environment and adapting a living, 
growing statute are of such complexity 
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that, as Robert Benjamin put it: ‘“Con- 
stant development by court adjudica- 
tion and detailed solution by statutory 
definition are equally impossible.” 7° An 
administrative agency constantly en- 
gaged in adjudication learns quickly 
that, as Holmes said: “The life of the 
law has not been logic: it has been ex- 
perience. ... Many things which we 
take for granted have had to be labori- 
ously fought out or thought out in past 
times.” #4 

Thus, while we are now accustomed 
to and have almost forgotten the fierce 
debates which occasioned their emer- 
gence as jurisprudential goals, we should 
recall that concepts, such as appropriate 
unit, contract bar, good-faith collective 
bargaining, unlawful discharge, interfer- 
ence, restraint, and coercion, all at one 
time were but labels with decisional cri- 
teria and development but dimly per- 
ceived in the future. These concepts 
were but empty vessels awaiting their 
liquid and changing content. 

As new problems arise, as new evils 
emerge, the quasi-judge who is aware of 
his responsibility and, indeed, his limi- 
tations, may move to meet at least some 
of them on the basis of a social statute 
whose philosophy of economic justice 
and economic stability to serve both 
labor and management he thoroughly 
comprehends. An understanding of the 
thinking behind a statute such as ours 
is the secret root from which a quasi- 
judge draws all the juices of life and 
adjudication. The surge to meet these 
new problems may be somewhat slow, 
but that they must be met, if possible, 
is certain. The well worn ways are al- 
ways more comfortable, and, as Cardozo 
said: “In conduct generally, so in law, 
what we have done in the past, we are 
likely to continue to do till the shock of 


20 Robert M Benjamin, op. cit, p 54. 

21 Oliver W Holmes, The Common Law 
(Boston: Little, Brown and Co., 1881), pp 
1-2. 


a perturbing force is strong enough to 
jolt us out of the rut.” ?? 

The New York board understands 
the complexity of the diverse consid- 
erations that enter into solutions of 
the policy problems confronting our 
agency. We intend to take a fresh 
look at our statute every so often, and 
we hope that it will continue to be a 
viable instrument in the implementa- 
tion of our state’s declared policy. Cer- 
tainly, it shall not fail for Jack of try- 
ing; and we shall always try to keep 
in mind the distinction between fearful 
Tethargy and prudent caution illustrated 
so well in this story: 


A farmer sat, ragged and barefooted, on 
the steps of his tumble-down shack, smok- 
ing a corncob pipe. He was accosted by a 
stranger who stopped for a drink of water 
Wishing to be agreeable, he said: 

“How 1s your cotton coming on?” 

“Ain’t got none,” said the farmer. 

“Didn’t you plant any?” asked the 
stranger. 

“Nope,” said the farmer, “fraid of 
boll weevils.” 

“Well,” asked the newcomer, “how is 
your corn?” 

‘Didn’t plant none,” replied the man, 
“fraid there wasn’t goin’ to be no rain.” 
_ ‘Really, what did you plant?” asked the 
stranger. 

“Nothing,” said the farmer, “I jest 
played it safe.” 


No description of quasi-judicial ex- 
perience in New York would be com- 
plete without some mention of the prob- 
lem of staff and budget and of the 
amount of time required to deal -with 
the emerging problems and the devel- 
opment of new procedures. As a re- 
sult of accompanying and unceasing 
emphasis on good management and 
good supervision, our budget was de- 
liberately and voluntarily cut some 5 


22 Benjamin N. Cardozo, “Address Before 
the State Bar Association,” 55 Report of the 
New York State Bar Association 284 
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per cent in 1959, and there has been 
an additional 3 per cent saving in 1960. 
Seven positions have been eliminated; 
others, vacant in 1960, have not been 
filled. This is not because our caseload 
is down; quite the contrary is true. 
We will have had 1700 cases in 1960, 
the seventh highest caseload in our 
twenty-three years. In addition, all 
of our cases are being processed far 
more expeditiously than ever before, 
and our processing time statistics are 
the best in our entire history. 

In brief, we are doing more for less 
money with a smaller staff and in a 
shorter period of time than ever be- 
fore, and, at the same time, we are 
developing with deliberate speed the 


ever changing law and carefully im- 
plementing the new judicial concepts ` 
which we have established, in the finest 
tradition of administrative agencies.”* 


23 The present article has treated specifically 
of labor relations enactments and practices in 
the state of New York For a summariza- 
tion of labor relations acts in other states, 
see Harold A Katz, “Two Decades of State 
Labor Legislation: 1937-1957," Labor Law 
Journal, Vol. 8 (November 1957), pp. 747- 
758, Charles C. Killingsworth, The Labor Re- 
laitons Acts of the States: A Study in Public 
Policy (Chicago: University of Chicago Press, 
1948); Paul M. Herzog, “The Labor Relations 
Acts of the States,” Annals of the American 
Academy of Polstical and Soctal Science, Vol. 
224 (November 1942), pp. 19-24; see also 
the projected bulletin of the United States 
Department of Labor, State Labor Relations 
Acts. 


The Adequacy of Taft-Hartley in Public 
Emergency Disputes 


By GrorcEe W. TAYLOR 


ABSTRACT: The weakness of the Taft-Hartley emergency 
dispute provisions is that they do not operate until after a na- 
tional emergency dispute has occurred. The point is that a 
satisfactory procedural substitute for a strike has yet to be 
found. The use of the injunction, thus far, has only added 
complexities to the dispute situation. Although no-strike, no- 
lockout agreements succeeded during the war, wartime urgency 
is not a permanent ieature of labor-management relations. 
Some sense of urgency to find an acceptable procedural substi- 
tute for work-stoppage has been generated by the movement 
toward compulsory arbitration. In view of that movement, 
new approaches are being tried—in the longshore and meat- 
packing industries as well as between Kaiser Steel and the steel 
workers—to reconcile private decision-making with public in- 
, terest through exploring new possibilities in negotiation and 
developing means of voluntary arbitration. Two leading ques- 
tions raised by the 1959 use of the Taft-Hartley injunction 
are: first, ought the disputing parties to be held accountable 
prior to the creation of an emergency for the manner in which 
they discharge their collective bargaining responsibilities; sec- 
ond, is it wise to preclude a presidential or other board of in- 
quiry from recommending a basis for settlement even though 
the parties are not close to agreement? The proposed Board 
of Public Accountability would provide a means of reconciling 
private decision-making with public interest. Certain possible 
shortcomings of such a board—such as its use by the disput- 
ants for tactical purposes—would have to be gone into, but 
the board would represent one method for alleviating critical 
disputes that would be both effective and consonant with 
American standards.—Ed. 
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N various areas of life in a democ- 
racy, there are situations—fortu- 
nately not common—in which the pur- 
suit of private objectives and the exer- 
cise of generally guaranteed rights to 
achieve these objectives run contrary to 
national purposes. What is normally a 
private matter becomes invested with 
such a strong public interest as to neces- 
sitate a modification of the private 
rights. In labor-management relations, 
this kind of clash has occurred most 
shazply over the years in the so-called 
public emergency disputes. These can 
logically and usefully be defined as dis- 
putes between unions and companies 
over employment terms in which the 
public is unwilling or unable to permit 
a work stoppage to perform its collec- 
tive bargaining function because of the 
perl, costs, or inconvenience that would 
be entailed.t 
In industrial relations circles, the 
strike has come to be quite generally 
evaluated in terms of its implicit func- 
tion in a collective bargaining system. 
Such an approach is useful, and doubt- 
less essential, in the making of an ob- 
jective analysis of the emergency dis- 
pute problem. 


PREMISES FOR BARGAINING 


Collective bargaining as developed in 
the United States is predicated upon 
the premise that the establishment of 
employment terms is a private under- 
taking which is carried out through a 


1The public interest relates to two sepa- 
rable aspects. There is an interest in getting 
a stoppage terminated and production re- 
sumed without particular regard to the terms 
of settlement This has been dominant in 
most cf the past emergency disputes. There 
is, however, a growing public interest in the 
terms of settlement which affect prices This 
interest in the terms is not limited to the pub- 
lic emergency disputes but comes to focus in 
them. It has, far-reaching implications re- 
garding the future usefulness of collective bar- 
gaining based on two-party negotiation, 


series of decentralized decisions. Fur- 
ther, that the critical criterion of the 
fairness and equity of employment terms 
is an agreement between the union or 
unions representing the employees and 
each employing company.? The public 
Interest is presumably to be protected 
by the restraints of the market place 
upon negotiators—a kind of built-in 
protection. Such a pluralistic system 
obviously is not designed to create or 
to effectuate a national wage policy. 

Unlike most contracts, whether or 
not a labor agreement is to be made is 
not a matter of choice. It finally has 
to be consummated in a going concern 
dependent upon employees for produc- 
tion. The work stoppage, or the threat 
of it, constitutes the ultimate pressure 
for inducing an accommodation of op- 
posing views as a matter of economic 
self-interest to the two parties directly 
involved in a particular negotiation. 
The strike and the lockout are devices, 
or procedures, for resolving an under- 
lying dispute between unions and com- 
panies over terms of employment. When 
a work stoppage becomes not permis- 
sible, as under the terms of an injunc- 
tion, the underlying dispute remains to 
be settled. If the principles of collec- 
tive bargaining are to be maintained, 
that dispute can still be resolved only 
by an agreement. Procedures other than 
the work stoppage, then, have to be de- 
pended upon to induce the modification 
of positions which is the prerequisite to 
an agreement. In a sense, the theory of 
collective bargaining has not yet been 
extended to cover the establishment of 
employment terms when the strike is 
unavailable to perform its function. 

2 Doubts have been raised about the validity 
of the concept that the wage determination 
process exclusively involves an accommodation 
of two interests, i.s. organized labor and em- 
ployers There are suggestions that the in- 
terests of shareholders, suppliers, customers, 


the community, and others have also to be 
directly accommodated. 
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Under these circumstances, while the 
injunction—or the plant seizure as uti- 
lized in wartime—may have an impor- 
tant purpose, it is still of quite limited 
usefulness. It can usually be depended 
upon to bring about a resumption of 
production. In terms of solving the un- 
derlying problems, the injunction only 
emphasizes the necessity for inventing 
means other than the strike to bring 
about an agreement which is acceptable 
to the parties. Those other means are 
crucial. So far, satisfactory substitutes 
for the strike have not been found. 
This is not to imply that the strike is 
satisfactory. It does seem, however, to 
be generally more acceptable, at least to 
the parties involved in labor disputes, 
than other procedures which have been 
tried. 

It would seem, on the basis of experi- 
ence, that devices such as the injunc- 
tion, designed to get production resumed 
prior to the settlement of a dispute, add 
additional complexities to the negotiat- 
ing process which has already bogged 
down. To begin with, the issuance of 
an injunction immediately raises this 
central question: at what terms of em- 
ployment should work be resumed? 
This goes to the heart of what the diffi- 
culty is all about, namely, what are 
the appropriate terms of employment? ? 
There is a concern, too, that the avail- 
ability of an injunction under prescribed 
circumstances can result in the tactical 


8 Under the National Defense Mediation 
Board in 1941 and the National War Labor 
Board from 1642 to 1945, the-order to resume 
production was invariably accompanied by an 
assurance that whatever employment terms 
should finally be agreed upon would tbe made 
retroactively effective Work would then be 
performed only under terms that were vali- 
dated by an agreement. But this could re- 
lieve the pressure on the union to come to a 
prompt agreement. It will be recalled that in 
the 1959 steel dispute, a critical question arose 
as to whether the so-called escalator clause of 
the expired agreement was to be effective dur- 
ing operations under the injunction. 


use of the injunction to support the bar- 
gaining strategy of one party or the 
other. The prescribed circumstances can 
be created. To the extent that there is 
a-basis for this concern, the very avail- 
ability of an injunction can tend to fore- 
stall an agreement short of the emer- 
gency which it is in the public interest 
to avoid. ‘The same possibilities for 
tactical use are doubtless inherent in 
any particularly specified procedures.* 

The avoidance of tactical use by the 
parties of governmental machinery to 
be used in emergency disputes has been 
among zhe important considerations 
which have led to proposals for the so- 
called choice-of-remedies approach. Un- 
der this plan, the President would be 
provided with an arsenal of weapons. 
They weuld be selectively used, or not 
used at all, in a particular case. The 
parties would then not know in advance 
what action, if any, would be taken 
The uncertainty, it is thought, might 
even serve to induce the essential agree- 
ment as the sure way to avoid the un- 
known risks of governmental interven- 
tion." 


TAFT-HARTLEY PROCEDURES 


In the terms of this discussion, the 
development of a national policy with 
respect to emergency disputes centers 
about this question: what are the most 
effective procedures to serve as a sub- 
stitute for, or as an alternate force to, 
the work stoppage as a way of induc- 
ing unions and companies to reconcile 


4A cemmon observation is that the agree- 
ment-meking process would best be supported 
and an emergency stoppage avoided by a gov- 
ernmental announcement that, no matter what, 
there will be no governmental intervention at 
all. This kind of policy, however, is evidently 
no more sure to succeed than any of the 
others. 

ë It is significant that, in these kinds of pro- 
posals, the emphasis is upon procedures to 
facilitate and induce agreement-making Re- 
jected is the idea that governmental action in 
this area should be punitive. 
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their differences prior to the creation of 
an emergency. The emergency dispute 
provisions of the Taft-Hartley Act— 
Sections 206-210—represent such pro- 
cedural regulations. The anticipated re- 
sults of a vote on the employer’s last 
offer—one of the Taft-Hartley pro- 
cedural steps—was doubtless one of the 
factors which induced the companies in 
the 1959 steel dispute to modify posi- 
tions to an extent necessary to get an 
agreement. The agreement would not 
only avoid the consequences of the vote 
but also a submission of the dispute to 
Congress as the last legally required pro- 
cedural step. Some persons have pri- 
vately observed in that dispute, that the 
Taft-Hartley Act operated as intended 
since the legally required procedures in- 
duced an agreement during the period 
of the injunction. 

A basic inadequacy of the emergency 
dispute provisions of the -Taft-Hartley 
Act stems from the fact that its pro- 
cedures do not operate until after a na- 
tional emergency dispute has occurred. 
There is a need to induce agreement be- 
fore that dire event. To be sure, me- 
diation is undertaken at the earlier 
stages. Although mediation is recog- 
nized as a vital part of the national 
policy, this process is generally con- 
ceived as providing third-party assist- 
ance to negotiators, but only to the ex- 
tent that they choose to accept such 
assistance, in their wholly private un- 
dertaking. For reasons to be noted 
hereafter, there is a big question as to 
whether these negotiations are really an 
exclusively private matter. Their fail- 
ure can create a public emergency. 
There is unquestionably a vital public 
interest in the prevention of the break- 
down of negotiations in potential emer- 
gency disputes. 

This kind of reasoning gives scant 
comiort to those who are disturbed not 
only about the inadequacies of the Taft- 
Hartley procedures in preventing na- 


tional emergencies but also, more im- 
portantly, about the substantive terms 
that result from the pressures toward 
compromise which are exerted by those 
procedures. They, and others as well, 
have evidently concluded that the pub- 
lic emergency dispute should be looked 
upon as a collective bargaining failure 
of such magnitude as to require an 
abridgement of the mutual acceptability 
criterion and an imposition of the sub- 
stantive terms of employment through 
some form of compulsory arbitration.® 
This course has its own grave disad- 
vantages. One gets driven back to the 
proposition that the answers in a labor 
dispute are not to be found in‘ univer- 
sally accepted economic theories or in 
commonly recognized objective stand- 
ards. There are as many conflicts in 
these areas, and perhaps more, than in 
the direct negotiation of employment 
terms. And, the two types of conflicts 
are not unrelated. Perhaps this is the 
basic reason why the attempt to insti- 
tute forms of compulsory arbitration 
and to outlaw strikes in certain demo- 
cratic countries has had the effect of 
making strikes illegal without eliminat- 
ing them.” 


e€ Doubts about the efficacy of the collective 
bargaining system in general could lead to a 
more general demand for compulsory arbitra- 
tion, że, beyond the emergency dispute. It 
does not follow, however, that in compulsory 
arbitration the public interest would neces- 
sarily be represented. A tribunal would tend 
to decide a case on the basis of the views and 
aiguments presented by the parties proximate 
to the dispute. Indeed, there is no one defini- 
tive and commonly accepted public interest in 
substantive terms that can be authoritatively 
expressed. Rather, the public interests are di- 
verse and so are the economic theories which 
might be advanced. ‘There is, moreover, a 
public interest in holding to the meeting of: 
minds criterion as an alternative to more au- 
thoritarian criteria. 

7 Indeed, Ross and Hartman report that in 
Australia, where compulsory arbitration is the 
“dominant factor” in setting wages and em- 
ployment conditions, the proportion of non- 
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AGREEMENT AND IMPOSITION 


It cannot be assumed, however, that 
a sharp and absolute differentiation can 
be made between procedural regula- 
tion of the agreement-negotiating proc- 
ess—designed to induce agreements— 
and the outright imposition of employ- 
ment terms. Procedural regulations have 
an indirect effect on the substantive 
terms. Those incorporated in the Taft- 
Hartley Act have doubtless greatly in- 
fluenced the substantive terms ham- 
mered out under their auspices. What 
it is worth to avoid or to terminate a 
strike is not the question. ‘The ques- 
tion is, rather: what is it worth to avoid 
the consequences of going through the 
legally required procedures? As noted 
earlier, a prospective vote on the em- 
ployer’s last offer and the final pro- 
cedural step of referring the case to 
Congress were likely very important 
factors in inducing employers to offer 
concessions in the 1959 steel dispute. 
In appraising such results, it might be 
argued that a comparison should be 
made with what would likely have hap- 
pened if the strike could have been 
permitted to function. This compari- 
son would be almost entirely a matter 
of guesswork, and there is enough dis- 
illusionment with the costs and results 
of the strike anyway to discourage this 
line of reasoning. 

Any procedural substitute for the 
strike, as well as compulsory arbitra- 
tion, is virtually certain to evoke ob- 
jections because of the pressures for 
settlement that are involved. It will be 
alleged with conviction that the results 


agricultural employees involved in strikes has 
been “among the highest in the world,” rang- 
ing from 11 percent in 1939-41 to 18 percent 
in 1951-53 They conclude, however, that 
compulsory arbitration has probably reduced 
the duration of strikes See Arthur M. Ross 
and Paul T. Hartman, Changing Patterns of 
Industrial Conflict (New York: John Wiley 


and Sons, Inc., 1960), pp. 141-51. 


are inequitable. The procedures will re- 
sult in a different answer than if the 
strike had been available to settle fhe 
dispute. 

A possible way out is to go in the di- 
rection of having the procedural substi- 
tutes for the strike agreed to by those 
directly affected. This is not a wholly 
impossible expectation. In World War 
If the no-strike no-lockout agreement 
and the establishment of the tripartite 
National War Labor Board were worked 
out in accordance with an ufiderstand- 
ing reached by representatives of or- 
ganized labor, organized management, 
and the government. But, that was 
wartime, and there is now a lack of 
recognition of the present urgency for 
procedural substitutes for the work 
stoppage. Current activities in some 
quarters may become significant, how- 
ever, if they are carried forward with a 
realization of the urgency created by 
certain drifts in this country toward 
compulsory arbitration. Moreover, the 
adoption of a governmental role regard- 
ing the economic terms of labor agree- 
ments in certain Western European 
countries gives pause since this reflects 
a growing interest there in the substan- 
tive terms of the labor agreement. 

In this regard, the apparent failure of 
the summit-meeting idea to gain par- 
ticular support in the United States is 
a significant fact. Even so, there are 
unexplored possibilities for negotiators 
in particular situations to develop their 
own forms of voluntary arbitration as 
substitutes for strikes, especially where 
a public emergency work stoppage might 
be in the making. Why should private 
bargaining not be seriously concentrated 
on an attempt to create a stipulation to 
arbitrate if the substantive differences 
have not been fully resolved? ‘To be 
sure, this assumes a more general accept- 
ance of the view that collective bargain- 
ing can be made more viable and that 
voluntary arbitration is a way to recon- 
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cile private decision-making and the 
public interest in the avoidance of crip- 
pting strikes. This might be expecting 
far too much. Yet, the beginnings of 
movement in this direction are evident. 
New approaches are being essayed in 
the longshore and meat-packing indus- 
tries as well as under the agreement be- 
tween the Kaiser Steel Company and 
the United Steel Workers of America. 
These are pioneering ventures that may 
or may not meet the full potentialities 
envisioned for them. They are, never- 
theless, significant. They represent a 
considered judgment that those inter- 
ested in preserving collective bargaining 
have a responsibility to devise new 
methods to minimize or to avoid the 
costs of strikes and to create mutually 
acceptable criteria for settlement not 
based exclusively upon arbitrament by 
relative economic power. A consider- 
‘able disillusionment on all sides with 
the too general use of strikes and lock- 
outs as a collective bargaining adjunct 
places quite a burden upon negotiators 
to invent substitutes acceptable to them- 
selves if the meeting-of-minds criterion 
is to Le solidly maintained. 


NATIONAL PoLicy 


Since it is far from certain that the 
courses of action just alluded to will 
suffice, a re-examination of national 
policy toward the emergency dispute 
seems timely. For reasons already ex- 
pressed, this should be concentrated on 
those procedures that might better serve 
to irdtce agreements. In this connec- 
tion, the experiences of the past can 
profitably be examined. The applica- 
tion of Taft-Hartley procedures to the 
1959 steel strike, for example, raised 
many questions. Two of them are now 
to be singled out for attention. Should 
the parties in a particular case, in which 
a failure to resolve differences would 
uniquely affect the public interest, be 
held accountable prior to the creation 


of an emergency for the manner in 
which they are discharging their collec- 
tive bargaining responsibilities? Is it 
wise to preclude a Presidential Board 
of Inquiry, or a similar kind of board, 
from recommending a basis for settle- 
ment even though the parties are not 
even close to an agreement? 

Under the Taft-Hartley Act, a Board 
of Inquiry can be established only after 
a presidential finding that the dispute 
will “imperil the national health or 
safety.” As previously noted, the me- 
diation undertaken at earlier stages is 
essentially in line with the traditional 
idea that the dispute is principally a 
private affair. In reality, the dispute 
may not be conceived exclusively in 
such terms by the parties themselves. 
They seem to recognize a broader signifi- 
cance by accounting to the public for 
their conduct in negotiations through ad- 
versary advertisements of diverse kinds. 
Not always does such information clarify 
the issues for the public, and inherently 
the facts and arguments presented can 
scarcely be viewed as entirely objective 
presentations. It can happen that the 
dire stage of a national emergency is 
reached without a purposeful attempt 
exactly to define the real issues, let 
alone to narrow or resolve them. In 
the opinion of the Board of Inquiry on 
the case, this did happen in the 1959 
steel dispute. The Board reported: 8 


Negotiation on the economic issue, as dis- 
closed in the evidence submitted to this 
Board, was impeded throughout the dispute 
by pre-conditions set by the parties The 
companies refused to bargain about wages 
and fringes until their demands respecting 
work rules had first been resolved. The 
union was unwilling to discuss work rules 
provisions, which it held not to be nego- 


8 “Report to the President—The 1959 La- 
bor Dispute in the Steel Industry,” submitted 
by the Board of Inquiry Under Executive Or- 
ders 10843 and 10848. October 19, 1959, pp. 
6-7. 
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tiable. Since neither side would accept the 
pre-conditions of the other, effective nego- 
tiations could not proceed. 


It seems elementary that these negotia- 
tions did involve the public interest. 
Like a Greek tragedy, events were mov- 
ing the country inevitably to a virtu- 
ally complete stoppage of production in 
one of the most basic industries. It 
would be farfetched to say that there 
was no public interest in such negotia- 
tions. The kind of bargaining initiated 
after the creation of a public emergency 
might well have been carried on before 
a critical state had been reached if 
there had been a compelling reason, and 
perhaps some strong pressure, for the 
parties to do so. A need for more ef- 
fective preventive measures seems ap- 
parent. But, is there any procedural 
rule that would perhaps induce the par- 
ties fully to utilize private negotiat- 
ing procedures and, thus, hopefully do 
everything possible to prevent a na- 
tional emergency from arising? One 
possibility that comes to mind is, long 
before the day of crisis, to provide for a 
Board of Public Accountability charged 
with the responsibility of reviewing the 
manner in which the parties are meet- 
ing their collective bargaining responsi- 
bilities. 


BOARD OF ACCOUNTABILITY 


Such a Board of Accountability would 
represent essentially a modification of 
the generally accepted idea that media- 
tion is an adjunct to a rather exclusively 
private negotiation. An extension of 
the role of mediation along these lines 
would be consonant with expressed na- 
tional policy. As stated in Section 201 
of the Taft-Hartley Act, it is the policy 
of the United States to recognize col- 
lective bargaining and to advance the 
effectiveness of this process “by making 
available full and adequate governmen- 


tal facilities for conciliation, mediation 
and voluntary arbitration to aid and en- 


courage employers and the representa- 
tives of their employees to reach and 
maintain agreements. . . .” Implemen- 
tation of this policy is the indicated 
course to follow. “Adequate govern- 
mental facilities” to encourage private 
agreement-making would seem to re- 
quire an extension of the mediation con- 
cept explicitly to encompass a Board of 
Public Accountability to encourage the 
parties precisely to define the issues and 
to work at their reconciliation. This is 
a sort of public mediation as distinct 
from the traditional private mediation. 
A case can be made to show that nego- 
tiation procedures are not entirely of 
private concern if their failures can pre- 
cipitate a national emergency. There 
should be, moreover, an avenue of in- 
formation to the public beyond the pri- 
vate fact-finding by means of such ad- 
vertising as the parties may deem ap- 
propriate. 


UsE or RECOMMENDATIONS 


The second question here singled out 
for consideration is whether or not a 
public board appointed by the Presi- 
dent in a public emergency dispute 
should be estopped from making any 
recommendations even in the most per- 
sistent public emergency dispute. The 
duties of a Board of Inquiry are speci- 
fied under Section 206 of the Taft- 
Hartley where it is provided that the 
report of the Board to the President 
“shall not contain any recommenda- 
tions.” This seems to reflect the view 
that recommendations would be an un- 
due governmental intrusion into an es- 
sentially private negotiation. Many per- 
sons who have had public responsibility 
for dealing with the emergency disputes 
area, the writer included, have long been 
averse to such an intrusion. Since there 
are few, if any, criteria for reaching 
sure conclusions by reference to uni- 
versally accepted, objective standards, 
the issuance of more or less authoritative 


Tue ADEQUACY oF TAFT-HARTLEY 83 


recommendations represents a degree of 
arbitrary imposition. A staunchly held 
position of one party or the other could 
be weakened while the objectives of the 
other could gain support as a result of 
recommendations. In addition, if a 
recommendation could ultimately be an- 
ticipated, one party or the other might 
feel impelled to seek it in order to gain 
an advantage. In other words, the 
availability of recommendations by a 
governmental agency could possibly en- 
courage an additional tactical step in 
the bargaining process. In consequence, 
the negotiation process prior to the issu- 
ance of recommendations could be ener- 
vated. It is frequently said nowadays 
that this is just what has happened in 
the railroad industry——that collective 
bargaining does not begin in earnest 
until after a Presidential Emergency 
Board has made its recommendations. 
Contending that such. recommendations 
tend to become a floor for collective 
bargaining rather than the basis for ne- 
gotiating a settlement, representatives 
of the railroads have expressed the view 
that the findings of the public board 
should have the status of compulsory 
arbitration awards. 

Despite numerous possible disadvan- 
tages, there are also some potential 
values in having recommendations made 
by a governmental board in some emer- 
gency disputes. And, perhaps, the dis- 
advantages can be minimized. In any 
event, the recommendation approach is 
surely more consonant with the basic 
principles of life in our kind of democ- 
racy than is compulsory arbitration. 
Agreement would still be required where 
recommendations are made and, in it- 
self, this embodies an important re- 
straint upon those making the recom- 
mendations in the first place. The 
restraints would likely be of lesser 
magnitude under compulsory arbitra- 
tion. If so, this is a critical difference. 

The question remains. Can the rec- 


ommendation device be utilized with- 
out enervating collective bargaining, 
that is, can the possibility of its tactical 
uses in negotiation be minimized? This 
suggests the need for a high degree of 
uncertainty about whether or not a 
board in a particular case would be ac- 
corded the authority to make recom- 
mendations. If prior collective bargain- 
ing operates to bridge the differences 
between the parties to a considerable 
extent, the risks as a result of recom- 
mendations—or of voluntary arbitra- 
tion, for that matter—are correspond- 
ingly minimized. The aversion of one 
party or the other to the procedures of 
recommendations, or of voluntary arbi- 
tration, would seem to be greatest when 
the issues have not been narrowed at all 
and when there is even a possibility that 
differences may be further widened by 
the activities of outsiders. There is a 
good chance that the operation of a 
Public Board of Accountability in ways 
previously described would actually re- 
sult in a narrowing of differences and 
thereby make more acceptable the use 
of recommendations or of voluntary 
arbitration as a final resort. A defined 
course through which a public board 
might secure the power to recommend 
in a particular case could, in itself, pos- 
sibly strengthen the mediation efforts of 
the government agencies involved. This 
could be the case if either direct settle- 
ment or an agreement for voluntary 
arbitration should appear to be prefer- 
able to a recommendation. Also in- 
volved would be the intensity of the de- 
sire to preserve the private nature of 
agreement-making even regarding an 
area where the public interest is so pro- 
nounced. 


VOLUNTARY ARBITRATION 


A virtually unexplored field is that of 
recommendations for voluntary arbitra- 
tion in specific terms as distinct from 
recommendations as to the substantive 
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terms of employment. It is customary 
for mediators in persistent disputes to 
suggest voluntary arbitration as a very 
general proposition. To a large extent 
this becomes a pro forma step because 
the suggestion is not often taken up by 
the parties, and the details never get 
filed in. That ends the matter as long 
as the private aspects of the negotiation 
dominate rather than the public inter- 
ests. Perhaps a greater attention could 
be given to the possibility that a me- 
diating agency could recommend in spe- 
cific terms the use of voluntary arbitra- 
tion in the public interest. The pro- 
posed terms of arbitration would include 
a precise statement of the issues to be 
resolved, a panel of persons from which 
a selection of arbitrators could be made, 
and other pertinent details. The im- 
plicit question to the parties would be: 
why should a public emergency work 
stoppage be deemed preferable to ar- 
bitration along the specific lines sug- 
gested? 

Whatever might be said about the 
undesirability in a public emergency 
dispute of outside recommendations— 
whether for a specific type of volun- 
tary arbitration or regarding substan- 
tive terms of employment—the certainty 
that no recommendations can be made 
under any circumstances can impede the 


mediation upon which, to an overwhelm- 
ing extent, the public interest depends. 
One way of strengthening mediation 
would be to spell out the circumstances 
under which a governmental board 
could request and be granted the au- 
thority to make recommendations in a 
particular case after other available ef- 
forts to secure an agreement had failed. 
If the public interest is to be effectively 
recognized, some modification of the 
concept of negotiations as a private 
matter is unavoidable. 

The possibilities of using, in public 
emergency disputes, a Public Board of 
Accountability and, further, of provid- 
ing for a grant of authority to a gov- 
ernmental agency to make recommenda- 
tions in a particular case are related to 
the most recent experience in trying to 
deal effectively with this kind of a dis- 
pute. These proposals are set forth 
with no idea that through such devices 
the problem of public emergency dis- 
putes will be solved. But, there ought 
to be some better way than what is now 
available. It should not be too much 
to hope that by an exercise of social in- 
ventiveness we will be able to move for- 
ward in dealing with critical disputes 
by developing more effective ways and 
means that are also consonant with the 
American way of life. 
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A Political Science View of National 
Emergency Disputes 


By JOHN Perry HORLACHER 


ABSTRACT: Adequate regard for basic liberties and the 
values of self-determination in labor-management relations 
requires a major modification in the usual approach to the 
problem of the national emergency dispute. Excessive con- 
cern with the emergency threat has dominated thinking about 
this problem, has produced “emergencies,” and has impaired 
values essential to a free society. The national emergency 
strike inevitably assumes a political character, generating 
strong political pressures which result in an undesirable politi- 
cal settlement. This tendency is seriously aggravated by 
the unsophisticated notion that the strike is exclusively a un- 
ion weapon. Progress toward solution of the problem must 
proceed from a recognition that the emergencies are essentially 
political and that preservation of free collective bargaining 
should be the primary objective in any policy that is formu- 
lated. A fundamental approach requires depoliticalizing the 
emergency dispute, reducing the pressures on the government, 
and increasing the pressures on the disputants. Toward this 
erd it is suggested that use of the partial injunction should be 
explored. 
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ERTAIN ground rules in formu- 

lating American public policy on 
labor problems may be taken as no 
longer open to discussion, or, at least, 
as presently stabilized by a consider- 
able social consensus. ‘They should, in 
any case, be stated as the assumptions 
underlying the views expressed here. 

In a free society, the dominant values 
require that a high priority be assigned 
to certain liberties which might be sub- 
stantially affected by one or another 
proposed solution to the problem of na- 
tional emergency strikes. Impairment of 
these liberties should not be counte- 
nanced unless an overriding necessity is 
demonstrated. 

The freedom of the individual not to 
work, exercised in concert with others, 
is a basic liberty that should nct be cur- 
tailed lightly. Similarly, great restraint 
should be exercised in interfering with 
the freedom of the seller and the buyer 
of labor to participate in determining 
the conditions of the sale. These free- 
doms can be preserved only under con- 
ditions of equitable joint determination 
` of the terms of sale, namely, through 
bona fide collective bargaining. Other- 
wise, they are shrunken or lost to the 
degree that the terms are fixed unilater- 
ally or imposed from the outside. 

It is not meaningless lip service to 
truisms already worn shiny nor is it 
bootless to press these considerations 
hard. In the long run, a free society 
can only enslave itself if it values more 
highly the convenience, comfort, and 
material blessings of an uninterrupted 
flow of goods and services than it does 
its fundamental liberties. Too many pat 
answers to the emergency dispute prob- 
lem do this. And too few proposals give 
sufficient weight to maintaining the lib- 
erties. 

There are other important reasons for 
not interfering with the bargaming proc- 
ess. Essentially economic disagreements 
between labor and management are best 


resolved by the arbitrament of economic 
facts and forces. To the extent that 
the disagreements are noneconomic aad 
involve the parties’ rights, preroga- 
tives, status, emotions, and fetishes— 
the whole complex of impenderables in 
their relationship-—they are best settled 
by mutual accommodation. Manage- 
ment and labor ought not to be forced 


. by political pressures or political action 


to relinquish their sovereignty, their 
right and power to decide themselves 
how mutual concerns shall be adjusted 
between them. 

Barring collusive prostitution of this 
sovereign power for advantages gained 
at the expense of victimizing other la- 
bor, management, or public interests, its 
embodiment in the formalized institu- 
tion of free collective bargaining is the 
best solution we have been able to de-. 
vise to the employer-employee relation- 
ship. This, however, is widely conceded 


- and is the basic tenet of American pub- 


lic policy. Why waste words saying it 
again? Because it tends implicitly to 
be rejected when the nation is con- 
fronted with a so-called strike emer- 
gency. And it must be the recognized 
basis and starting point in fashioning 
a policy for dealing with the national 
emergency dispute, if the values of a 
free society are to be preserved in an 
industrial and atomic era. 


FREEDOM TO STRIKE IS PRIMARY 


The first implication of the position 
just stated is the need for a new orienta- 
tion to the national emergency strike, 
an orientation which makes the preser- 
vation of the freedom to strike and to 
bargain collectively the primary con- 
sideration. The usual approach in dis- 
cussions of the need for further legisla- 
tion and in the debates which attend the 
critical, strike situations when they oc- 
cur is: how do we prevent the emer- 
gency from ripening into a disaster? 
We always seem sure of the impending 
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calamity and engrossed by it. We appear 
far less mindful of what the course of 
actton we propose will do to our free- 
doms or to the institution of collective 
bargaining. The latter is strictly a 
secondary consideration. There is, by 
implication, a denial that the freedom 
to bargain and to break off bargaining 
is fundamental and quite as important 
a factor in the search for a remedy as 
the threat to national health and safety. 

Tke point, of course, is not that the 
institution of collective bargaining must 
be kept intact at any cost, or that pro- 
tecting the integrity of free labor rela- 
tions is more important than avoiding a 
national disaster. Rather, it is a ques- 
tion of viewpoint. And the common 
viewpoint is preoccupied with the threat 
and has lost sight of the basic freedoms. 

One of the consequences has been dis- 
tortion in assessing present or future 
threats to the national welfare. The 
more “he threat of an emergency domi- 
nates the pattern of thought, the easier 
it is to conclude that grave consequences 
are just around the corner. But, if 
the pattern is dominated by the threat 
of losing essential liberties, emergencies 
will not be so easily found, and the 
alleged peril to the nation will be scru- 
tinized with greater care and submitted 
to sterner tests of proof. 


EMERGENCIES Too Eastry FOUND 


That national emergencies are too 
readily posited seems clear from those 
we have encountered when they are 
viewed in retrospect. In each of five 
extendel strikes in the basic steel in- 
dustry since the war, judgments were 
freely expressed that the country was 
being brought to its knees. The strain 
on the economy was held to be intoler- 
able. Yet, in the calmer perspective of 
time, the case appears to have been 
overstated in every one of these na- 
tional emergencies. There is no con- 
vincing evidence that any of these steel 


strikes could not have continued for a 
considerably longer time without per- 
manent injury to the national interests. 
What is clear, however, is that the 
injury sustained by those immediately 
affected and those indirectly affected 
generated enough political pressure to 
clothe each of these disputes in the garb 
of a national emergency and, thus, to 
pave the way for political intervention 
and a political settlement. 

The predilection for finding emergen- 
cies penetrates the courts and the clois- 
ters of scholarship, domains where ob- 
jectivity is supposed to reign. It is not 
only present among the partisans and in 
the press, where the impulse to drama- 
tize is difficult to resist. 

Writing on the national emergency 
strike problem in the New York Times 
Magazine of April 27, 1947, so able and 
careful a scholar and labor economist as 
Sumner H. Slichter began by rejecting 
out of hand any notion that our na- 
tional policy should even consider the 
possibility of letting the parties fight it 
out. The rejection was based on the 
judgment that this was a grim and im- 
possible alternative, a judgment sup- 
ported in part by the prediction that “a 
general steel strike of 100 days would 
be disastrous.” The 1959 steel strike 
lasted 116 days, and the brink of dis- 
aster was not even then clearly in sight. 
A critical examination of the evidence 
and arguments before the courts on 
whether the national health and safety 
would be imperiled by continuance of 
the 1959 strike by no means compels 
the finding that in another 10 days, or 
20 days, or even 50 or 100 days, we 
would certainly have been over the 
brink. 

There is room for considerable doubt 
that this strike could not have continued 
an appreciable time without creating a 
national emergency in economic and 
physical terms, as distinguished from 
political ones, a time quite possibly 
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long enough to have permitted eco- 
nomic forces to fashion a settlement. 
There is, however, little question that 
the evidence was sufficient to permit the 
finding of an emergency that was made 
—sufficient to avoid a reversal—given 
an orientation in the judicial approach 
which made the libertarian and utili- 
tarian values in the institution of col- 
lective bargaining quite secondary to 
the avoidance of a potential emergency. 

After signing the executive order to 
seize the nation’s steel mills cn April 8, 
1952, President Truman, in a speech to 
the country, declared, “If steel produc- 
tion stops, we will have to stop making 
the shells and bombs that are going di- 
rectly to our soldiers at the front in 
Korea. If steel production stops, we 
will have to cut down and delay the 
atomic energy program. If steel pro- 
duction stops, it won’t be long before 
we have to stop making engines for 
the Air Force planes. These would be 
the immediate effects if the steel mills 
close down. A prolonged shutdown 
would bring defense production to a 
halt and throw our domestic economy 
into chaos.” ? 

Steel production stopped two months 
later when the United States Supreme 
Court invalidated the seizure. It in- 
validated the seizure despite the govern- 
ment contention that the action was 
“necessary to avert a national catas- 
trophe which would inevitably result 
from a stoppage of steel production, and 
that in meeting this grave emergency” 
the President was employing constitu- 
tional powers. The strike stopped steel 
production for fifty-five days without a 
grave emergency eventuating into a na- 
tional catastrophe. There was great in- 
convenience, loss, and economic injury. 
Several million workers were idled; 
many millions of tons of steel produc- 
tion were lost; businesses and persons 
dependent upon the steel industry suf- 

1 New York Times, April 10, 1952. 


fered. But the military effort in Korea 
was not visibly affected, and no ay 
or near calamity ensued. 

This time, the court, in upsetting the 
seizure and permitting the strike, re- 
fused to allow its thinking to be domi- 
nated by the national emergency con- 
figuration. Perhaps the court behaved 
in this way because it was aware that 
the President could still use the Taft- 
Hartley injunction. There is, it seems 
to me, little question, however, that the 
domination of the emergency concept 
characterizes the reactions of the courts 
generally, the social scientists who deal 
with this problem, as well as the coun- 
try at large. We believe that the vir- 
tues and liberties of collective bargain- 
ing are basic and essential only up to 
a point. That point is not an actual 
emergency, but one politically conjured, 
and, in this critical test, we act as 
though we were not committed to the 
primacy of free labor relations. 


POLITICAL DEFINITION 


It has been implied at several points 
that national emergencies tend to be po- 
litically defined. They exist more in 
public opinion than in economic fact. 
And this is the crucial element in an 
analysis of the emergency dispute prob- 
lem. What begins as a disagreement 
between an industry and a union is 
transformed, by the belief that the pub- 
lic welfare is seriously threatened. into 
a national emergency and, therefore, 
into a political issue. It does not mat- 
ter that the economy and the national 
community are not in serious jeopardy. 
The national emergency strike inevi- 
tably takes on a political character 
because the juncture is certain to be 
reached at which the sense of hurt and 
danger is intensified into consensus that 
the country confronts a crisis. At that 
juncture, political pressures begin to 
mount toward a peak at which they be- 
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come irresistible. They produce politi- 
cal intervention which, in turn, produces 
a political settlement. 

It seems useful to examine more 
closely the nature and origin of the po- 
litical pressures encouraged by such a 
climate of public opinion. They are 
numerous and diverse. Their sources 
include the merchant in the strike- 
bound community who is dissatisfied 
with his declining trade and his mount- 
ing credit transactions as well as the 
cabine: member who recognizes inter- 
vention as an opportunity to increase 
his political stature and to improve his 
political fortunes, although he may ra- 
tionelize his motivation in terms of 
statesmanship to save the country from 
the calamity that everybody foresees. 

Ore or both of the parties to a dis- 
pute may have anticipated and hoped 
for political intervention from the be- 
ginning. A respectable opinion, expert 
and neutral, concluded that the steel 
companies in the 1952 dispute never in- 
tended to bargain but planned, from the 
start, to dump the issue into the lap of 
government. This was a period of price 
contral, and the strategy of the com- 
panies appeared aimed at maximum 
price relief. Consistent with the ob- 
servable behavior, this interpretation of 
the industry policy loses none of its 
plausibility in retrospect. 

Equallv, it may be concluded that the 
steelworkers, believing the Truman Ad- 
ministration to be friendly, were not 
themselves adverse to political interven- 
tion. The heavier the pressures from 
the government, the more likely was a 
settlement favorable to the union and 
approvable by the Wage Stabilization 
Board. With the country in a defense 
posture because of the Korean crisis, 
the probability of political intervention 
forcing a liberal settlement appeared 
better thar. good. 

The steel dispute of 1952 is not an 
extraordinary case, except, perhaps, in 


the unanimity and unwavering quality 
of the disputing parties’ course toward 
assuring government intervention. In 
other instances, in steel and outside 
steel, attitudes and positions revealed 
during negotiations both prior to the 
deadline and subsequent to their break- 
down strongly suggest that the real 
preference was to exploit a political re- 
lationship rather than to be content 
with what could be gotten from the 
compromises of the bargaining process. 


POLITICAL CHARACTER DEVELOPS 


It is little wonder that disputes with 
an emergency potential assume a politi- 
cal character when the disputants them- 
selves seem to want it that way; when 
public opinion furnishes the appropriate 
matrix for transmuting an economic 
controversy into a political issue; when 
those who are hurt resort with custom- 
ary expectations to political appeals; 
and when politicians are anxious to 
make political hay while the emergency 
sun is bright. Letters go to governors, 
congressmen, the President. The pres- 
sure on the President is stepped up by 
the political responses of the state ex- 
ecutives and the members of Congress. 
The party out of power, especially in an 
election year, seeks to exploit the situa- 
tion to its advantage. And to those who 
can act, the political consequences of 
not acting loom larger and larger as the 
strike continues and the public assess- 
ment of a threatening emergency in- 
tensifies. 

It does not matter what political 
party is in power or whether a Truman 
or an Eisenhower is President. The 
pressures for intervention become so 
formidable that no other course appears 
possible. Even though, as in the 1959 
steel strike, the President publicly goes 
out on a limb by declaring that the dis- 
pute will not be settled in the White 
House, high and powerful political in- 
tervention, nevertheless, takes place, as 
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it did in 1959. Technically, there was 
no retreat from this nonintervention po- 
sition, not, at least, so far as the Presi- 
dent himself was concerned. ‘The po- 
litical pressure emanated from the Vice- 
President, who happened also to be the 
Republican heir apparent. In confer- 
ring with Mr. Nixon, the company and 
union representatives were not unaware 
that they were dealing with the man 
who could be the next occupant of the 
White House, the man who, in this 
situation, was obviously functioning as 
the President’s alter ego. 


SETTLEMENTS ARE POLITICAL 


Powerful government pressures which 
force the disputants to an agreement re- 
sult, without exception, in settlements 
that are political. The pattern is fa- 
miliar. Anticipating ultimate political 
arbitrament, one or both parties engage 
in shadowboxing under the guise of col- 
lective bargaining. The strike develops 
and, with it, the political crisis also de- 
velops. The government eventually con- 
siders itself forced to take a hand. A 
settlement is engineered which is worse, 
from the industry’s viewpoint, than one 
that could have been achieved by bar- 
gaining. Recriminations follow and edi- 
torialists belabor the familiar theme of 
inordinate power in an industry-wide 
union. 

The last steel dispute ran true to 
form. Despite an administration not 
unfriendly to business and committed 
to a policy of no inflationary wage in- 
creases, the settlement brought about by 
the intervention of the Vice-President 
and the Secretary of Labor produced 
gloating by the union and a manage- 
ment judgment that “we took a heluva 
licking.” Shortly thereafter, commen- 
tator Arthur Krock wrote, “Since neither 
the Eisenhower Administration nor a 
visible majority of Congress is pre- 
pared to challenge the basic monopoly 


power of an industry-wide trade union, 
it is obvious that any government-im- 
pelled strike settlement accepted by jn- 
dustry and labor must inevitably be a 
capitulation to most of the striking un- 
ion’s demands. Therefore, if the judg- 
ment is sound that the steel strike set- 
tlement longer deferred would have been 
even more costly for the industry, then 
the compliments for their successful in- 
tervention now being lavished on Vice- 
President Nixon and Secretary of Labor 
Mitchell are merited chiefly on the con- 
sideration that ‘it might have been 
worse.’ ” * 

In 1956 the political architects of the 
steel settlement were Secretary of the 
Treasury George M. Humphrey and 
Secretary of Labor James P. Mitchell. 
Again, the companies were under pres- 
sure. They capitulated and improved 
their offer to the point where an agree- 
ment that would quickly end the dis- 
pute was possible. Such instances could 
be cited at some length not only in steel 
but also in coal, the railroads, longshor- 
ing, and any industry whose operations 
are sO important to the economy that 
a strike can become a national emer- 
gency dispute. All the evidence points 
to the same conclusion regarding the na- 
ture of the settlements: being political, 
they are necessarily more responsive to 
the existing political situation in the 
country than to the existing economic 
or collective bargaining situation in the 
industry. 


STRIKE MISCONCEPTION 


An analysis of the problem of the na- 
tional emergency strike from the view- 
point of a political scientist must take 
account of the popular concept of the 
strike and its bearing upon the atti- 
tudes of the public, the legislators who 
formulate our labor policy, and the offi- 
cials who take action in particular emer- 


2 New York Times, January 6, 1960 
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gencies. Preoccupation with the unso- 
phisticated notion that the strike is 
exclusively the weapon of labor is re- 
sponsible for exacerbating the political 
pressures and misdirecting the search 
for a better way of dealing with na- 
tional emergency disputes. 

Because the formal action which pre- 
cipitates the strike is taken by the un- 
ion, the union is held responsible in the 
popular mind for what ensues. The un- 
ion, by its action, has demonstrated its 
power to close the whole of a basic in- 
dustry, to throw thousands of employees 
out of work, to deny businesses, essen- 
tial and unessential, the raw materials 
they need, to interfere with vital de- 
fense production. It has, in short, dem- 
onstrated its power to hurt the country 
grievously. As the pinch becomes tight, 
the reaction of public opinion becomes 
more adverse: “The unions have no 
right to do this to us.” The feeling an 
injustice is being perpetrated reinforces 
the political pressures generated by the 
economic hurt and the fear that dis- 
aster lies ahead. 

It would seem obvious, if the whole 
trouble stems from the excessive power 
lodged in the union, that the solution 
must lie in some device to curb union 
power. Since the mood is partly out- 
rage at being victimized by the abuse 
of great power, there is receptivity to 
punitive remedies rather than rational 
remedies predicated upon the values of 
free collective bargaining. The answer 
—maze labor weak—to the paralysis of 
a nationwide stoppage in steel, or coal, 
or the railroads—if a sensible answer at 
all—rests on the assumption that man- 
agement has nothing to do with causing 
the skut-down. 


CcomPANIES ALSO CALL STRIKES 


The fact is, however, that companies 
also call strikes. Functionally, a strike 


8 The economic strike is the only kind to 
which this analysis is intended to apply. 


is not to be attributed to the formal ac- 
tion which initiated it. It is nonsensical 
to allocate responsibility for strikes on 
the basis of the superficial truism that 
the strike would never have taken place 
if the union leadership had not issued 
the strike order or the rank and file—if 
a strike vote is taken——had not voted to 
strike. This is like assigning the re- 
sponsibility for a war to the first party 
to issue a formal declaration or to fire 
a shot, regardless of preceding events. 

The dominance of the idea that the 
strike is the union’s weapon, and the 
union’s alone, leads precisely to this 
sort of absurdity. It permits uncritical 
acceptance of the kind of statements 
typified by the comment of R. Conrad 
Cooper of United States Steel. Speak- 
ing as chief negotiator for the com- 
panies in the 1959 dispute, he charac- 
terized the disputants as having “vastly 
unequal powers.” He explained that 
“On the company side there lies only 
the power to say no to demands which 
it cannot accept—and to suffer the beat- 
ing it may take in consequence.” In 
contrast to this impotence, he observed 
that “there is only one man who can 
choke off our nation’s steel supply at 
will, and that man is the president of 
the steelworkers’ union.” * 


STRIKE Power Is JoInTLY HELD 


This widely held notion of the strike 
as a great force unilaterally controlled 
by labor ignores the plain realities of 
labor relations. Basically strikes are 
caused by disagreements. If all the 
facts were available, and if a fair and 
objective judgment could be applied to 
them, the responsibility for the strike 
could be fixed. If one party alone were 
found responsible for precipitating the 
disagreement unreasonably and perpe- 
trating it to the point of an impasse 
and making a strike inevitable, that 


4Quoted in the New York Times, Novem- 
ber 7, 1959. 
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party—company or union—could be 
said to have called the strike. If, as is 
likely in most cases, an objective weigh- 
ing of the facts could not assign re- 
sponsibility to only one party, there 
would then be joint responsibility for 
paralyzing a basic industry. 

Whatever power the strike represents 
is jointly possessed by both parties. 
The possibility of inducing a strike con- 
fers on management the power to stop 
wages and hurt the union, but only at 
the cost of stopping production. It con- 
fers upon unions the power to stop pro- 
duction and hurt the company, but only 
at the cost of stopping wages. An ade- 
quate concept of the strike must recog- 
nize that it is a weapon within reach of 
both parties, but a weapon that also 
hurts the wielder. 

Each party in a negotiation is in a 
position to know what objectives are so 
intolerable to the other party that if 
persisted in they must culminate in a 
strike. Both participants know the price 
of continued disagreement and can weigh 
it against the price of agreement by 
compromise. Both make their calcula- 
tions, and either one can place his reli- 
ance on continued disagreement in the 
expectation that this will, in the end, be 
cheaper than the immediate compromise 
which will avoid a strike. Either can 
call a strike, whether wisely or because 
of a mistaken calculation. 


A FUNDAMENTAL SOLUTION 


The national emergency dispute has 
not only been considered in terms of ex- 
clusive labor power—with the unfortu- 
nate consequences of this conception of 
strike behavior—but also as though it 
were essentially nothing more than a 
problem of labor relations. Suggested 
solutions, such as making unions fully 
liable under the antitrust laws, have 
proceeded from the premise that the 


difficulty will disappear once monopo- 
listic power is eliminated. Or, they 
have proceeded from the premise that 
what is needed is some drastic modifi- 
cation of the labor relations pattern 
within which collective bargaining has 
taken place, such as a ban on industry- 
wide collective bargaining. 

These solutions are inadequate be- 
cause they stem from an inadequate un- 
derstanding of the nature of the na- 
tional emergency strike. The primary 
political character of such disputes, 
while not unrecognized, has been in- 
sufficiently recognized. I suggest that 
a more fundamental solution lies in ‘“‘de- 
politicalizing” national emergency dis- 
putes so that the normal function of 
the strike may be brought into greater 
play to fashion a collectively bargained 
settlement. Such settlements are much 
more likely to make economic sense than 
the political settlements have. More im- 
portant, they will incorporate the values 
of freedom. When the parties remain 
free to make their joint determinations, 
any settlement they reach will be better 
for them and for a free society than 
an alternative settlement imposed upon 
them by the state. 

It is not possible to eliminate many 
of the political pressures which charac- 
teristically have attended national emer- 
gency disputes. The haberdasher whose 
sales drop drastically because his cus- 
tomers are striking steelworkers, like 
any normal American, will decide that 
the government should do something 
about it. He may, forthwith, write to 
his congressman. Politicians who want 
credit for themselves or discredit for 
their political adversaries will do what 
they can to draw the government into 
the controversy. Many forms of politi- 
cal pressure are inevitable. Eliminating 
these pressures is not what is meant by 
depoliticalizing the national emergency 
dispute. 
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REDUCE INTERVENTION 


What is meant by depoliticalization 
is the adoption of policies calculated to 
decrease the likelihood of political in- 
tervention, notwithstanding the pres- 
sures, and to increase the likelihood of 
collectively bargained settlements. This 
is another way of saying that policies 
are needed which will permit the strike 
and the threat of a strike to perform 
more nearly their collective bargaining 
function in national emergency disputes. 

There is an obvious need to eliminate 
the prospect, under the Taft-Hartley 
Act, of an eighty-day respite after a 
strike has started and has continued for 
some time. These eighty days end in 
a procedure—the last offer vote—which 
holds some hope that the union will not 
be able to get the men to strike again. 
The availability of this misnamed cool- 
ing-off period, with its illusory prospect 
that the union leadership will be repudi- 
ated, operates to make the strike which 
precedes it much more tolerable to the 
affected companies than it should be. It 
destroys the important capacity of the 
strike to force the parties to make and 
to remake as the stoppage lengthens the 
critical comparison of the cost of con- 
tinued disagreement with the cost of the 
agreement which then appears possible. 

The national emergency strike pro- 
cedure established by the Taft-Hartley 
Act should be repealed, not only be- 
cause, when invoked in some sixteen in- 
stances, it has proved no satisfactory 
answer to the problem, but also, more 
basically, because it moves in the wrong 
direction. It makes political interven- 
tion an expected contingency and a 
likely one. The only salutary aspect of 
this procedure is its implicit recognition, 
in lifting the injunction after eighty 
days, that the freedom to strike is too 
basic and fundamental to be denied 
completely even in national emergencies. 


UNCERTAINTY AN IMPROVEMENT 


In recent years, there have been a 
number of proposals to make the na- 
ture and the possibility of intervention 
uncertain. A notable example is the 
plan advocated by Archibald Cox.’ It 
provides for an elaboration of industry 
procedures which are designed to op- 
erate at an early stage in negotiations 
before hardening has occurred and are 
fitted to the particular needs and char- 
acteristics of the industry involved. De- 
velopment of such procedures would be 
made mandatory by law. The Cox plan 
also would allow the President, in the 
case of an imminent emergency, to 
choose one or more of five courses of 
action, including a six-month injunc- 
tion and seizing and operating the in- 
dustry. Most significantly, the fifth al- 
ternative would be the power to do 
nothing. 

The Cox formula is a long step in the 
right direction. By explicitly embody- 
ing in the statutory scheme authoriza- 
tion to the President to sit on his hands, 
despite the advice of a National Emer- 
gency Disputes Board that there exists 
a threat to the nation’s health and 
safety, the parties to a dispute would 
be put on notice that they might ulti- 
mately have to rely on themselves and 
to solve their difficulties by responsible 
bargaining. Some of the glamour would 
be rubbed off the prospect of being 
bailed out by Uncle Sam, as it needs 
to be. 


UNCERTAINTY Is Not ENoucH 


Schemes for dealing with the national 
emergency strike problem which pro- 
vide the President with choice of pro- 
cedures do not go quite far enough in 
depoliticalizing these major strikes even 
if the statute specifically designates in- 

5 The Atlantic, February 1960. 
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action as one available course. Again 
using the Cox proposal as the best exam- 
ple of its type, four courses of action, 
ranging from public fixing of responsi- 
bility for refusal to arbitrate through 
fact-finding to injunction and seizure, 
are available. What is the prospect that 
one or more of these will be used in a 
given situation? Will intervention take 
place and the ultimate settlement be po- 
litically fashioned? The chances seem 
to be more than negligible. 

Since the President could act, the 
pressures on him to take some action 
would grow as the strike lengthened. 
These pressures would come from those 
pinched by the economic squeeze, from 
public officials in sensitive spots in local 
communities, state capitals, and Wash- 
ington, and, in some instances, from the 
disputants. Even with a White House 
arsenal and uncertainty about whether 
the President, if put under enough pres- 
sure, would reach for a rifle or a rocket, 
parties involved in a dispute might well 
be inclined to gamble on intervention, 
particularly if their assessment of the 
administration’s attitude and of the 
bargaining situation led them to the 
conclusion that a better settlement 
could be had this way than by self-help. 

Two things seem clear. Any emer- 
gency strike procedure must assume the 
possibility of a genuine emergency, and 
it must make provision for the govern- 
ment to take whatever steps are neces- 
sary to avert the emergency. But the 
indicated action should not be oriented 
solely to forestalling disaster. It should, 
in addition, be designed to divest the 
strike of its political character and to 
allow it to continue to accomplish its 
normal result as much as possible. 

This is a difficult prescription. There 
' may be no formula which satisfactorily 
encompasses the objectives of protecting 
the national welfare from catastrophe 
and, at the same time, permits the 
strike to continue in a manner which 


maintains the pressure on the disput- 
ants to seek a reasonable compromise. 


PARTIAL INJUNCTION 


If there is such a formula, I suggest 
it involves the development of the par- 
tial injunction. The court would be di- 
rected, upon petition of the govern- 
ment, to determine precisely in what 
particulars the national health and 
safety is imperiled. If it could make 
this determination, it could then make 
a finding as to the amounts and kinds 
of production necessary to avert the 
peril. The union would be enjoined 
from interfering with such necessary 
production. Beyond this limitation, the 
union would be free to continue the 
strike. The danger to the national wel- 
fare would be met, while, in substantial 
and sufficient degree, the strike would 
continue as a pressure on the parties 
and cease to be a pressure on the gov- 
ernment. 

This idea is easily and simply stated, 
but its development and application ob- 
viously involve serious complexities. Is 
it possible, after one hundred days of a 
steel sirike, to ascertain the nature of 
the threat to national health and safety 
with such particularity that the produc- 
tion necessary to avert it can be speci- 
fied? Can the amount of coal produc- 
tion necessary to avert a national emer- 
gency be determined? In a longshore 
strike, can it be determined in a prac- 
tical way how the strike can be en- 
joined only partially? Could a court 
make findings on the nature of the rail 
transportation needed to avoid a na- 
tional disaster? Could a partial in- 
junction be so framed that the enjoined 
union would clearly know what was for- 
bidden so that any legal objection would 
be obviated? Could the use of a par- 
tial injunction be reconciled with em- 
ployers’ rights under a legal industry- 
wide collective bargaining practice? 
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Part of the difficulty, of course, in- 
heres in the problem of defining a na- 
tional emergency. A vague concept will 
not do as a basis for saying what steel 
production is necessary to prevent the 
threatened emergency from developing. 
The very necessity, however, for apply- 
ing a more exact and rigorous concept 
of national emergency would in itself be 
a great virtue. That injunctions can 
now be sustained on the basis of a 
fairly general and imprecise judgment 
that an emergency exists has been one 
of the great shortcomings in the way 
this problem has been handled. 

It is true that this notion of the par- 
tial strike would not apply to the sort 
of emergency which might result from 


the closing of a single plant, as in the 
case of an atomic energy installation or 
the single supplier of a highly critical 
defense item. But the problem is not 
as acute in such cases. Its major locus 
is the industry-wide strike. 

The suggestion of a partial injunction 
is not made in any belief that this is 
clearly a wise and workable device. It 
is made out of the deep conviction that 
in so-called national emergencies we 
should not sacrifice our basic liberties 
and, therefore, we have an obligation 
to explore every possible avenue that 
shows any promise of taking the na- 
tional emergency strike out of the po- 
litical realm and returning it to the 
free context of collective bargaining. 
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The Economic Influence of Big Unions 


By Frank C. Prerson * 


Agsstract: Organized labor in the United States is charac- 
terized by the concentration of membership strength in a few, 
large unions, particularly the Teamsters, Automobile Workers, 
Machinists, Steelworkers, Carpenters, Electrical Workers, and 
Mine Workers. Unions of such large size pose certain dan- 
gers to the nation’s welfare. Economists, however, tend to 
minimize any effect the labor movement as a whole may have 
on comparative wage movements or on the pace of inflation. 
An analysis of the economic impact of six union groups—auto- 
mobiles, coal, construction, railroads, steel, and trucking—for 
the 1947-1959 period leads to the conclusion that the large 
unions possessed a substantial degree of independent decision- 
making power during this period and that the unions’ use of 
their power significantly affected the industries within which 
they operated. During the postwar years, the six big unions 
—-notably the coal, railroad, and steel unions—placed the in- 
dustries within which they were operative under considerable 
strain. For the same period, however, the effects of union 
activity on the economy as a whole were secondary to other 
influences. The likelihood for the future is that the compara- 
tive economic impact of unions will be more important than it 
was during the postwar inflationary years. 
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LONG-STANDING characteristic 

of the American labor movement 
is ethe high concentration of its mem- 
bershio in a few, large organizations. 
According to the most recent govern- 
ment figures, one third of all organized 
workers belong to seven of the country’s 
186 national unions. In order of size, 
these unions are the Teamsters, Auto- 
mobile Workers, Machinists, Steelwork- 
ers, Carpenters, International Brother- 
hood of Electrical Workers, and Mine 
Workers. Over the past half-century 
there appears to be no clear trend in 
the proportion of total membership ac- 
counted for by the very largest unions, 
but the industries in which they operate 
—mctor transport, automobile manufac- 
ture, metal trades, steel, construction, 
and mining—are basic to the nation’s 
economy. 
' Much of the criticism of trade union 
practice stems from a concern over the 
concentration of power inhering in these 
great bodies. The individual worker, 
whether member or nonmember, faces 
special hazards and difficulties when 
dealing with such large organizations. 
Emplcyers, except those of unusual size 
and strength, are also liable to suffer 
serious disadvantages in their bargain- 
ing relationships. Finally, the consum- 
ing public may on occasion find itself 
with little effective recourse when con- 
fronted with organized labor groups of 
such formidable scope. 

The factor of union size poses espe- 
cially disturbing questions in the eco- 
nomic sphere. The essence of a com- 
petitive system is that no single deci- 
sion-making unit is large enough or 
strong erough to determine market 
price Each unit must remain suff- 
ciently small to keep decision-making 
decentralized and to hold open the ave- 
nues of competitive rivalry. Unions 
which speak for thousands of workers 
and deal with entire industry complexes 
are hard to fit into this view of a com- 


petitively organized society. Whatever 
the primary goals of labor organiza- 
tions, implementing the purposes and 
conditions of a thoroughly competitive 
economy is certainly not one of them. 
It is a matter of no small moment, then, 
to consider whether the settlements 
which the larger unions have been able 
to achieve pose a serious threat to our 
kind of economic system. 

Two broadly adverse economic ef- 
fects are said to follow if unions possess 
a high degree of decision-making power. 
The first is that they may impose ex- 
cessive wage increases, restrictive work 
rules, and other exorbitant costs on busi- 
ness enterprises. Symptoms of this kind 
of distorting influence would be marked 
increases in wage levels and prices, de- 
clines in operating efficiency, weakened 
market positions, and lower profit mar- 
gins in the particular industries af- 
fected. The second is that unions may 
initiate and/or accentuate a general rise 
in prices, not just in a few industries 
but throughout most of the economy-— 
the so-called cost-push version of the in- 
flationary process. In either case the 
economy’s malfunctioning is said to re- 
sult from concentrating too much power 
in the hands of a few, very large labor 
unions. 

Efforts to appraise this two-fold 
critique of large-scale unionism have 
not been conspicuously successful. Eco- 
nomic theorists—for example, Milton 
Friedman and Fritz Machlup—tend to 
divide into two camps, the first holding 
that unions have had little effect on 
comparative wage movements or on the 
pace of inflation in the postwar periods, 
the second holding that unions have 
been the prime movers on both counts. 
Rather surprisingly, labor economists 
who have worked closely with the avail- 
able data also tend to divide on this 
issue. Investigators like Clark Kerr 
hold that unions have had little ob- 
servable effect on comparative wage 
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levels, much less on broader economic 
relationships. Others, such as the late 
Sumner Slichter, take a contrary posi- 
tion. The prevailing tone of the litera- 
ture, as Neil Chamberlain opserves in 
his textbook, Labor, appears: to be “to 
deny to the unions any significant eco- 
nomic impact.” The unsettled state of 
opinion and research on this subject is 
a reflection of the complex relationships 
involved. With so many variables, it 
is extremely difficult to determine how 
important any single influence—even 
one as visible as unionism—actually is. 
This essay assesses the economic im- 
pact of six very large ard presum- 
ably powerful union groups in a di- 
verse group of industries during the pe- 
riod 1947-1959. The industries chosen 
for study are automobiles, coal, con- 
struction, railroads, steel, and trucking. 
In two instances, construction and rail- 
roads, a number of unions ére involved, 
but, in terms of their broad economic ef- 
fects, the two groups can te treated as 
single bargaining agencies. In each of 
the other four industries, one union 
speaks for the great majority of work- 
ers, both skilled and unskilled. Size was 
the main criterion used in selecting these 
organizations for analysis, but in the 
case of the Mine Workers consideration 
was also given to the leadership role 
this union has traditionallv played. 
The economic effects of these six un- 
ion groups will be considered under 
three headings. First, how much, if 
any, of the increases in wage rates and 
related cost items which occurred in 
these fields between 1947 and 1959 can 
be attributed to union pressure? Sec- 
ond, how did the wage policies of these 
six union groups mesh with economic 
developments in these fields during the 
postwar period? Third, what were the 
repercussions of these policies on the 
economy as a whole? The total eco- 
nomic impact of unions goes beyond 
these three questions and includes such 


issues as the effects of unions on hiring 
and dismissal standards, restrictions on 
new technology, administration of in- 
centive wage systems and many other 
matters. No attempt will be made to 
cover these important collateral issues 
here. 


WAGE AND RELATED EFFECTS 


One o: the obvious tests to apply in 
measuring the impact of particular un- 
ions is to compare wage trends in the 
industries under their jurisdiction with 
wage trends elsewhere. Many influences 
operate on hourly wage movements so 
not too much can be read into such com- 
parisons, but if a clear-cut difference is 
found, the presumption at least is that 
the unions had a good deal to do with 
the result. 

In this respect, the comparative wage 
figures for these six union groups rela- 
tive to all manufacturing during the 
postwar period are striking. In all 
cases, except in automobiles, straight- 
time hourly earnings rose more rapidly 
in these six industries than in manufac- 
turing as a whole; in autos, earnings 
rose ky about the same percentage 
amount. The comparative data are 
summeérized in the accompanying table. 
In absolute terms, the comparative in- 
creases were more striking, ranging be- 
tween $1.17 per hour in automobiles to 
$1.61 in bituminous coal as against only 
$.95 per hour in all manufacturing. The 
comparisons would appear still more 
striking if all nonagricultural industries 
were included and the six industries 
were excluded from the general average. 
Moreover, in most of these six industries 
the biggest gains relative to manufac- 
turing as a whole were scored after 1953 
when differences among’ industries with 
respect to cost pressures and product 
demands became more marked. 

These figures refer only to straight- 
time hourly earnings. If comparable 
data could be secured on various fringe 
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TABLE 1—STRAIGHT-TIME HOURLY EARNINGS OF PRODUCTION WORKERS FOR ALL 
MANUFACTURING AND SIX SELECTED INDUSTRIES, 1947-1959 





INDUSTRY 


All Menufacturing 

Automobiles 

Bituminous Coal! 

Construction (union building 
trade rates) 

Railroed (Class I) 

Steel (basic) 

Trucking (union local city rates) 


1 Gross hourly earnings. 
2 Frelimi ; 
Source: Bureau of Labor Statistics. 


benefits, the relative gains scored by 
these six industries would doubtless be 
greater. Two of the six union groups, 
the trucking and building unions, have 
not been outstandingly active in this 
regerd but are becoming more so. The 
other four unions, notably the Auto- 
mobile Workers and Mine Workers, pio- 
neered a number of programs during the 
postwar period which lay outside the 
traditional area of collective bargaining. 
The following are just a few of the 
highlights of the period. 

In 1946 the Mine Workers won agree- 
ment on a welfare and retirement fund 
to be financed by employer payments 
of five cents per ton of coal; subse- 
quently, the payments were raised to 
forty cents. The Automobile Workers 
in 1948 was the first union to bargain 
successfully for a noncontributory pen- 
sion plan with a major company in a 
major industry, namely, Ford. In 1950 
the Steelworkers won agreement for non- 
contributory pensions with a minimum 
of one hundred dollars a month and 
contributory health and welfare. Sub- 
sequently, pension benefits were raised 
substantially and the health and welfare 
plans were put on a noncontributory 
basis in both automobiles and steel. 

During the postwar period the Auto- 





mobile Workers put quite as much em- 
phasis on winning fringe benefits as 
hourly wage increases. In addition to 
pensions, the 1948 automobile agree- 
ment provided for a cost-of-living esca- 
lator—hardly new in collective bargain- 
ing, however—and a three cent annual 
improvement factor; both were subse- 
quently liberalized. In 1950 the Auto- 
mobile Workers signed an agreement of 
precedent-shattering length—five years. 
In 1955 the union at long last won ac- 
ceptance of its guaranteed annual wage 
demand—employees to receive 65 per 
cent of their take-home pay, including 
unemployment insurance payments, for 
four weeks and 60 per cent for twenty- 
two added weeks. ‘These terms were 
also subsequently liberalized. The Steel- 
workers secured agreement from the 
steel companies for a similar guaranteed 
income plan in 1956. A number of the 
fringe benefits won by the railroad un- 
ions were gained before 1940, but, in 
terms of costs, the big increases oc- 
curred after that date. According to 
industry sources, such benefits only to- 
taled seven cents per hour worked in 
1940 as against forty-eight cents per 
hour in 1957. It should not be inferred 
from the foregoing that the rapid spread 
of fringe gains in American industry can 


- steel, 


100 


be attributed to union pressure alone, 
much less to these few union groups, 
but that the largest and most powerful 
unions had much to do with this im- 
portant development seems abundantly 
clear. 

Still another indication of the influ- 
ence exerted by these six union groups 
in the postwar period was the tendency 
- of other unions and employers to fol- 
low their lead. While difficult to quan- 
tify, there is no question but that larger 
firms and the more important employer 
associations watched the big national 
settlements closely and were greatly in- 
fluenced by them. The same was true 
of the major unions, only more so. Be- 
tween 1946 and 1949, wage and fringe 
adjustments tended to follow the auto- 
mobile and steel ‘settlements regardless 
of the type of industry or product mar- 
ket. During the fifties, the zone of 
close similarity narrowed to basic in- 
dustries in which firms tended to be 
large and product market competition 
tended to be limited, such as aircraft, 
aluminum, copper, electrical equipment, 
farm equipment and petroleum refining. 
Settlements during the course of the 
fifties in competitive branches of manu- 
facturing—apparel, shoes, textiles—on 
the other hand, often fell well below 
the level established in automcbiles and 
Outside manufacturing, substan- 
tial gains, at least in percentage terms, 
were scored during the decade in a num- 
ber of fields providing services, but they 
did not match the large increases noted 
earlier in bituminous coal, ccnstruction, 
and trucking. Industries outside manu- 
facturing were too heterogeneous to be 
affected by any single pattern of settle- 
ments anyway; it was in manufactur- 
ing, especially in the large-firm, ad- 
ministered-price sector, where the effect 
of a few key bargains continued to be 
most keenly felt throughout the period. 

These considerations create a strong 
presumption that the six union groups 
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under discussion possessed a high de- 
gree of decision-making power during 
the postwar years and that they exer 
cised it in rather clear-cut ways in this 
period. The nature and extent of this 
power——the economic factors which both 
favored and limited it, and the eco- 
nomic consequences which flowed from 
it—require a closer Jook at general 
trends in these branches of the economy. 


Economic ENVIRONMENTS 


These six industries all have two 
characteristics in common: unions of 
great size and a record of postwar in- 
creases in wage levels and related con- 
ditions of employment generally above 
the national average. Their other char- 
acteristics are anything but similar. In 
fact, it would be difficult to select six 
fields of greater variety and with more 
diverse fortunes. Some, such as con- 
struction and trucking, are made up 
of many small, competing units, while 
others, like automobiles and steel, are 
dominated by a very few large firms. 
Some are subject to governmental 
rate regulation—railroads and trucking; 
others sell mainly in localized markets 
—construction; still others in national 
or even international markets—-automo- 
biles, coal, and steel. Some have a 
highly developed technology—automo- 
biles; others are still in the midst of a 
technological revolution—steel and coal; 
while in others hand production meth- 
ods are still of considerable importance 
—building construction. In some, the 
trend in total output and employment 
is clearly upward—trucking; and in 
others, clearly downward—railroads. 

The question of chief interest here is 
whether the impressive gains reflected 
in the postwar bargaining settlements in 
these six industries were in accord with 
broad economic trends in the various 
fields. If they were, it could be argued 
that the unions were simply adapting 
themselves to economic forces which 
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TABLE 2—INDEXES OF REAL OUTPUT, EMPLOYMENT, AND STRAIGHT-TIME 
HOURLY EARNINGS IN SIX INDUSTRIES, 1947—1959 





INDEXES OF STRAIGHT- TIME 


INDEXES OF EMPLOYMENT? HOURLY EARNINGS? 


INDEXES OF REAL OuTPuT! 















INDUSTRY 
1953}195511957/195811959 reer 19§3)19551195711958/195 1953}19551 195711958) 1959 

Automobile 100 | 119 
Bitamimonus 100 | 69 
Construction 146 |149*| 100 | 125 

(contract) 
Railroads 87190 | 100 | 94 

(Class I) 
Steel (bamc) 94 |107 100 |110 
Frucka (local 193 }200*} 100 |130 

and inter- 

city) | 

* Estimated. 


1 Rail traffic units in Class I railroads, iron and steel combined; intercity ton mules in trucking 
* Production workers in automobiles, bituminous coal, and basic steel, all employees in the three other 


Industries, 


* Gross average hourly earnings in bituminous coal; union rates in building trades, union rates in local city 


trucking 


Sources Board of Governors of the Federal Reserve System, Bureau of Labor Statistics, Department of 


Commerce, and Interstate Commerce Commission 


were largely outside their control; if 
they were not, it would appear that 
the unions were exercising an independ- 
ent influence. The evidence, which, of 
course, is not all one way, tends to sup- 
port the latter view. 

Consider, first, the trends in real out- 
put and employment in these six indus- 
tries between 1947 and 1959. For pur- 
poses of rough comparison, the indexes 
are shown in Table 2 in relation to in- 
dexes of straight-time hourly earnings 
for the same period; in contrast to 
Table 1, the base used is 1947-1949 = 
100. The industry coverage of the out- 
put, employment, and earnings indexes 
are not identical, but they are close 
enough to indicate the general relation- 
ships. 

The most striking conclusion to emerge 
from the data is that among these six 
industries the three which experienced 
the greatest diffculty in recent years in 
maintaining sustained expansion in out- 
put, that is, sales, and in employment 
——bituminous coal, railroads, and basic 
steei—also experienced about the great- 
est relative increase in hourly earnings. 
It should be noted again that the dif- 
ferences in percentage gains in hourly 


pay levels among the six industries over 
this thirteen-year period were not great, 
but the differences loom large when set 
against comparative indexes of output 
and employment. This is especially 
true of bituminous coal and railroads. 
By 1959 total real output in both of 
these industries was well below the 
1947-1949 level, whereas straight-time 
earnings in both fields had by this time 
risen seventy-eight and ninety-nine per 
cent respectively. While not conclusive, 
the evidence strongly suggests that the 
independent influence exerted by the 
unions in these fields was substantial. 
The rise in hourly earnings in the 
other three industries—automobiles, con- 
struction, and trucking—was more in 
line with output and employment trends 
in these fields. The output and em- 
ployment expansion in trucking was 
particularly marked, while in construc- 
tion only somewhat less so. It is ex- 
tremely doubtful, however, that even in 
these three industries wages and re- 
lated conditions of employment would 
have risen by nearly as much as they 
did if union pressure had not been ex- 
erted. The success of the Automobile 
Workers in opening new bargaining 
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areas should be noted again. The con- 
struction and trucking unions both op- 
erate in atomized industries in which 
the wage-cutting type of empicyer has 
been traditionally active. In periods of 
extremely insistent demand, wages in 
such fields may, of course, rise rapidly, 
but employer needs were hardly this 
pressing in these two industries through- 
out the fifties. In any event, i: is well 
known that wage rates among unionized 
employers in both fields were signifi- 
cantly higher than among nonunionized 
firms. It seems safe to conclude, there- 
fore, that all three unions had a major 
impact on employer groups within their 
respective jurisdictions. 

Another way to test the economic in- 
fluence of unions in particular industries 
is to relate trends in wages per hour to 
trends in output per man hour. If the 
former consistently move ahead of the 
latter, that is, if labor costs pez unit of 
output tend to rise, there is a prima- 
facie case that the unions have ex- 
erted considerable independent influ- 
ence. Again, this would not prove that 
the unions had exercised such influence; 
expansion in product demand pressing 
against limited supplies of labor could 
quite as well have been the prime factor 
in pulling up unit labor costs. Never- 
theless, it would create a strong pre- 
sumption that the unions had: played an 
active role, especially if product demand 
trends were not particularly favorable. 


Unfortunately, data on output per. 


man hour are not available for all six 
of these industries over the postwar pe- 
riod. Such evidence as could be ob- 
tained indicates that labor costs per unit 
of output probably rose at least some- 
what in every one of these industries 
with the possible exception of bitumi- 
nous coal. In the latter industry, the 
Bureau of Labor Statistics reports, there 
was a spectacular increase in produc- 
tivity in recent years, production man 
hours per unit of output dropping from 
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an index of 100 in 1947-1949 to fifty- 
nine by 1955. Whether even in the 
case of bituminous coal this should be 


‘interpreted as indicating the union exer- 


cised little influence is highly debatable. 
The United Mine Workers has, in fact, 
done much to encourage mechanization 
and increase worker productivity in this 
industry. Coupled with unfavorable de- 
mand conditions in the product market 
this may have contributed to the indus- 
try’s declining employment trend noted 
earlier, but it also was more important 
than any other factor in making pos- 
sible the continued rise in hourly earn- 
ings and fringe benefits. 

For reasons readily understood, data 
on postwar productivity and unit labor 
cost changes in construction and com- 
mercial trucking are quite scanty. In 
the only recent study to touch on these 
two industries, a report prepared by 
C. L. Schultze for the Committee for 
Economic Development, it is estimated 
that unit labor costs in nonrail trans- 
portation, mostly trucking, rose 19 per 
cent and in contract construction rose 
53 per cent between 1947 and 1957. 
The latter was nearly the greatest in- 
crease reported by Schultze for any ma- 
jor industry. While the expansion in 
product demand in both fields was 
marked, it seems proper to attribute a 
substantial share o: the increase in unit 
labor costs, especially in contract con- 
struction, to union pressure. 

In the three remaining industries— 
automobiles, railroads, and steel—the 
evidence also indicates that unit labor 
costs apparently rose by more than could 
be accounted for by the postwar expan- 
sion in product demand. This conclu- 
sion can be challenged, perhaps, in the 
case of automobiles. It will be remem- 
bered that aggregate real output, while 
highly unstable, was on an upward trend 
during the postwar period.. According 
to the Schultze and Tryon study paper 
on manufacturing prices and costs for 
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the Joint Economic Committee, unit la- 
bor costs in transportation equipment, 
largely automobiles and aircraft, rose 
29 per cent between 1948 and 1956 as 
against 24 per cent in all manufactur- 
ing. It should be noted that the esti- 
mates are based on average annual earn- 
ings for both hourly and salary workers 
and include supplements to wages and 
salaries. 

It is in basic steel and railroads that 
the independent influence exercised by 
the unions can be most clearly seen. 


For the former industry, Schultze and - 


Tryon reported that unit labor costs 
rose no less than 44 per cent between 
1948 and 1956. For the latter, Schultze 
reported in his Committee for Economic 
Development study that unit labor costs 
rose 37 per cent between 1947 and 1957. 
Again, the data are based on average 
annual wages and salaries and include 
waze-salary supplements. Since these 
results have been corroborated by other 
studies and since the general trend in 
demand for the products of these two 
industries has not been especially strong, 
these findings clearly attest to the mar- 
ket power possessed by both the steel 
and railroad unions. 


Prices AND PROFITS 


The third and last measure of union 
economic influence to be discussed in 
this essay is the relation of wage changes 
to comparative trents in prices and 
profits. These latter two variables re- 
flect all the factors touched on earlier— 
changes in output and product demand, 
in employment and labor productivity, 
and in hourly earnings and unit labor 
costs—plus a number of other factors, 
so this test is unlikely to yield clear-cut 
results. Broadly speaking, however, it 
can be said that if wage increases which 
particular unions win result in corre- 
spondingly higher prices or lower profits, 
it is likely that the unions involved pos- 
sess an observable degree of market 
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power. In the case of higher product 
prices, the unions’ market power is be- 
ing exercised, in the first instance, 
against buyers of the product; in the 
case of lower profits, it is being exer- 
cised against employers of the labor. 
Later adjustments might yield a differ- 
ent result or entail squeezing still other 
claimants. If the only influence rais- 
ing prices or reducing profits is the rise 
in wages won by unions, the power of 
labor organizations would be clearly 
visible, but, in most situations, changes 
are occurring at the same time in prod- 
uct demand or other cost elements, so 
the influence attributed to unions is 
usually obscured. 

Comparative postwar trends in whole- 
sale product prices and in profits as a 
per cent of sales are shown for these six 
industries in Table 3. Selected indexes 
of hourly earnings, real output, and em- 
ployment are also shown for comparison 
purposes. As noted in connection with 
Table 2, the definitions of the industries 
for which the data on price, profits, and 
the three other series are given are not 
identical. Regarding the data on profits, 
it is especially important to note that 
the method of reporting the figures was 
not entirely uniform in all six industries 
—for example, profits in building con- 
struction and trucking refer chiefly to 
larger frms—so only comparisons of 
general trends are warranted. 

Sharply contrasting patterns of ad- 
justment, however, are shown by these 
six industries between 1947 and 1949. 
In bituminous coal and railroads—the 
two industries which experienced the 
greatest rise in hourly earnings and the 
greatest fall in output and employment 
—-the increase in product prices was 
very limited or nonexistent. Profits as 
a per cent of sales tended to decline and 
were generally unfavorable. Profit fig- 
ures in bituminous coal are unavailable 
for 1958 and 1959, but sales for both 
years were well below what they had 
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been five or ten years earlier. Rising 
wages and stable prices, offset only in 
part by improved productivity, spelled 
increasing difficulties for both industries. 
While not by any means the only ad- 
verse influence at work, the coal and 
railroad unions contributed at least 
somewhat to these results. 

In basic steel and automobiles, the 
ris? in hourly earnings was matched 
much more closely by a rise in product 
prices. Indeed, in steel the wholesale 
price index rose by a spectacular 72 per 
cert relative to 1947-1949, over half 
of which occurred after 1953; in auto- 
mobiles, the increase, though substan- 
tial, was a considerably lower 43 per 
cent. Product demand trends in both 
industries were a good deal more favor- 
able than in either bituminous coal or 
railroads, although by the end of the 
decade market conditions in steel were 
tending downward. Pretax profits as a 
per cent of sales were on the whole 
well maintained in these two industries 
throughout the period. 

Finally, the increase in the wholesale 
price index in both contract construc- 
tion and truck hauling—30 per cent 
and 17 per cent respectively—-was quite 
moderate in relative terms, especially in 
view or the substantial expansion in out- 
put and employment which occurred in 
these two industries over this period. 
Profit data, while very sketchy, indicate 
that net income before tax as a per cent 
of sales remained comparatively low in 
both fields. 

The conclusion to emerge from the 
discussion to this point is that the six 
union groups in these industries exer- 
cised considerable economic influence in 
the postwar period because they exerted 
a strong upward pressure on wages 
and related conditions of employment 
in widely diverse economic circum- 
stances. If trends in these industries 
had been more nearly uniform, as had 
been the case in the early postwar pe- 
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riod, the unions’ influence would have 
been much less marked. The increas- 
ing divergence in the economic fortunes 
of these six industries during the fifties 
was the main factor enhancing the eco- 
nomic significance of the policies of 
these unions. 


IMPLICATIONS FOR THE ECONOMY 


If it is difficult to perceive how un- 
ions affect individual industries, it is in- 
comparably harder to isolate their ef- 
fects on the economy as a whole. Only 
a few of the more obvious implications 
for the general economy suggested by 
the previous discussion will be noted 
here. 

First, it is necessary to arrive at some 
judgment how far increases in wages 
and fringe benefits in industry gener- 
ally are related to those obtaining in 
these six key industries. If it is found 
to be close, the influence of the key set- 
tlements could be said to be very great, 
seriously accentuating any tendency to 
reduce employment, squeeze profits, or 
increase product prices in wide sectors 
of the economy. 

As noted in the first section, there is 
a broad area of the economy, notably 
heavy manufacturing, in which settle- 
ments follow a nearly uniform pattern 
but elsewhere the relationships are a 
great deal looser. Straight-time earn- 
ings in textiles, for example, rose less 
than half as much between 1947 and 
1959 as they did in basic steel. True, 
the percentage rise in hourly wages in 
such areas as the service trades was not 
materially less than in many branches 
of manufacturing over this thirteen year 
period, but this was due neither directly 
nor probably even indirectly to union 
pressure but in large measure to the ex- 
pansion in demand. About all one can 
conclude is that the key settlements had 
widespread pattern-setting effects, espe- 
cially in periods of general labor scar- 
city, but compared to other determi- 
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nants they were of secondary impor- 
tance in most fields during the fifties. 

Second, even if the key bargains in- 
duced uniform settlements ir a wide 
variety of industries, it would be neces- 
sary to consider how much reallocation 
of labor and capital they involved and 
how difficult such reallocation was. It 
would be hard to argue, for example, 
that the shrinkage in output and em- 
ployment in bituminous coal and rail- 
roads would have been greatly altered 
if there had been no unions in these two 
industries. The Mine Workers and the 
Brotherhoods have merely accelerated a 
process that would have occurred any- 
way, although the coal union’s policy 
of encouraging mechanization makes 
even this conclusion somewhat dubious. 
The crux of the matter is whether the 
displaced physical and human resources 
were reabsorbed quickly and smoothly. 
The chief danger posed by the unions is 
that they tend to increase the displace- 
ment rate beyond the economy’s reab- 
sorption rate. It thus becomes a mat- 
ter of vital importance whether barriers 
to capital and labor mobility are re- 
moved and adequate provision is made 
for investment expansion and for re- 
training and re-employing workers. 

On the whole, it seems clear that the 
big unions discussed in this essay forced 
the pace of reallocation somewhat in the 
postwar period. It is to their credit 
that they have been giving increasing 
attention to the need for promoting 
growth and for facilitating the reab- 
sorption process, but their spokesmen 
still appear to underestimate the pos- 
sible dislocating effects of their policies. 
Whether the leadership of the major 
unions has the imagination and resource- 
fulness to embrace a broader conception 
of their role is one of the critical ques- 
tions facing the country today. 

Third, even if unions create difficul- 
ties for certain industries, their effect on 
the whole economy could, on balance, 
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still be beneficial. Rising wages are 
characteristic of expansion periods and 
can contribute in an important way 
to sustainable long-run‘ growth. The 
difficulty is that wage increases which 
are justified or required by long-period 
growth may conflict with requirements 
for short period, cyclical stability. Thus, 
in an economy which suffers periodic 
let-downs in spending for investment 
goods, consumer durables, and the like, 
a rising wage level will eventually push 
cosis against prices and seriously under- 
cut expansions. Experience in previ- 
ous down<urns indicates that union pres- 
sures to raise or even maintain wages 
and other costs are hardest to deal with 
just after cyclical downward turns when 
unions heve become accustomed to sub- 
stantial bargaining gains but employers 
face declining markets. In this connec- 
tion, it is worth noting that in the re- 
cession of 1958, wage rates exclusive of 
fringe benefits increased rather sharply 
—about 4 per cent in all manufacturing. 
Employers, even unionized employers, 
can cope with a wage-profit squeeze of 
this sort in a variety of ways but the 
threat ta the nation’s short-run stability 
remains real nonetheless. 

Fourth and last, it would obviously 
be both unrealistic and unwarranted to 
place major emphasis on changes in un- 
ion policies as an approach to control- 
ling general cyclical movements in busi- 
ness or 10 achieving rapid growth. It is 
not within the power of unions to alter 
the main factors which determine the 
pace of economic activity. What is 
within their power is to avoid policies 
which push labor costs beyond limits 
that large groups of employers and con- 
sumers can reasonably be expected to 
absorb. The hope is that the major 
unions can be induced to keep within 
these broad bounds without being pres- 
sured either by mounting unemployment 
or by government dictation. Many ob- 
servers are pessimistic on this,score, but 
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as consumers become more discriminat- 
ing and employers more cost conscious, 
unions may have no other recourse. 
Ten years from now, the free and easy 
days of the postwar inflation may look 
like a fleeting interlude in a longer pe- 
riod of intensifying competitive rivalry. 


‘CONCLUSION 


The principal conclusion to emerge 
from this discussion is that large unions 
of the sort considered in this essay pos- 
sess a substantial measure of independ- 
ent decision-making power and that the 
marner in which they exercise this 
power is of great importance to the in- 
dustries in which they function. Be- 
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cause of the diverse conditions in which 
they operate, the economic impact of | 
large unions varies greatly from one 
part of the economy to another and 
from one time period to another. In 
the postwar years, a number of the big 
unions discussed here—notably the coal 
and railroad and, to a lesser extent, the 
steel unions—put the industries under 
their jurisdictions under considerable 
strain. Their effect on the economy as 
a whole, however, was of a second or- 
der of importance compared to other in- 
fluences at work at this time. Looking to 
the future, the comparative economic 
impact of unions should prove more im- 
portant than in the predominantly in- 
flationary years following World War IT. 


An Appraisal of the Antitrust Approach | ° 


By Sar A. LEVITAN 


Asstract: There is a revived interest in the application of 
antitrust legislation to unions. Those who favor this legisla- 
tion assert that unions possess excessive power and enjoy spe- 
cial immunities under the law. Even if the claim of the dam- 
aging impact of unions were correct, it is rather doubtful 
whether the mere, application of antitrust legislation would in 
itself provide the remedies sought by those who would weaken 
the power of unions in collective bargaining. The Taft-Hart- 
ley Act already bans most union activities which were pro- 
scribed by the courts when antitrust legislation was applied to 
unions during the first four decades following the passage of the 
Sherman Act in 1890. The sweeping application of antitrust 
legislation to unions would also result in confusion as to al- 
lowable area of union activities and present obstacles to the 
achievement of sound labor-management relations. ' More- 
over, the techniques used in trust-busting are not applicable 
to unions. Encouragement of competition among unions 
would tend to raise the cost of labor. However, the antitrust 
route, with its strong sanctions and ability to supply speedy 
relief through injunctions, may be useful as a tool to discour- 
age specific harmful union activities. 


Sar A. Levitan, Ph.D., Washington, D. C., is Labor Specialist of the Legislative Refer- 
ence Service, Library of Congress and lecturer at Johns Hopkins University. He is au- 
thor of Government Regulations of Internal Union Affairs, Federal Aid to Labor Surplus 
Areas, and other studies published by congressional committees and professional journals. 
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AN APPRAISAL OF THE ANTITRUST APPROACH 


N recent years there has been an in- 
creasing clamor on the part of some 
management organizations and advo- 
cates of stringent government regula- 
tion of unions to apply the antitrust 
laws to union activities. The merger of 
the American Federation of Labor and 
Congress of Industrial Organizations 
was accompanied by charges of labor 
monopoly, which was presumably to be 
remedied by antitrust legislation. The 
disclosures of the McClellan Committee 
revived the demand for the elimination 
of coercive and corrupt union practices 
via the antitrust route. The passage of 
the Landrum-Griffin Act providing for 
government regulation of internal union 
affairs and restrictions upon controver- 
sial picketing and boycott tactics used 
by some unions did not reduce the de- 
mand for subjecting unions to antitrust 
legislation. 


(GOVERNMENT BY INJUNCTION 


Foz almost half a century following 
the passage of the Sherman Act in 1890 
the courts had held that union activities 
are subject to antitrust legislation. Sec- 
tion One of the act proscribed “every 
contract, combination in the form of 
trust or otherwise, or conspiracy, in 
restraint of trade or commerce among 
the several states, or with foreign na- 
tions. .. .” 

Eighteen years after the passage of 
the Sherman Act, the Supreme Court 
affirmed the applicability of the act to 
unions. In the Danbury Hatters Case, 
the Supreme Court held that a national 
boycott organized by the union appeal- 
ing to the public to protect union wages 
and not to buy the hats produced by a 
nonunion employer was a violation of 
the Sherman Act. The Supreme Court 
based its decision on the determination 
that the Sherman Act “. . . prohibits 
any combination whatever to secure ac- 
tion wich essentially obstructs the free 
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flow of commerce between the states, or 
restricts, in that regard, the liberty of 
a trade to engage in business.”? The 
Court held that the law applies equally 
to producers of commodities and labor 
unions. “It matters not that the defend- 
ants were members of labor unions and 
were not themselves engaged in carry- 
ing on any form of interstate trade. 

..° 2 Since the company suffered 
economic injury as a result of the boy- 
cott, the court required the union to 
pay triple damages, plus the costs in- 
curred by the company in litigation. 

The Danbury decision, applying the 
Sherman Act to unions, combined with 
the ruling of the court in the Standard 
Oil case, holding that the government 
had the power to dissolve combinations 
in restraint of trade, posed a real threat 
to unions. The court might apply the 
Standard Oil reasoning to unions and, 
thus, order the disbandment of national 
trade unions whose activities might be 
deemed in restraint of trade. 


Clayton Act 


The Clayton Act of 1914 was, in part, 
an attempt by Congress to limit the 
sweeping impact of the Danbury de- 
cision. Section Six declares that, since 
human labor is not a commodity, the 
antitrust laws are not to be “construed 
to forbid the existence and operations of 
labor . . . organizations . . . from law- 
fully carrying out the legitimate objects 
thereof; nor shall such organization, or 
the members thereof, be held or con- 
strued to be illegal combinations or re- 
straints of trade under the antitrust 
laws.” Section Twenty barred the courts 
from issuing injunctions “in any case 
between an employer and employees 

. involving, or growing out of a dis- 


1 Loewe v. Lawlor, 208 U S 293 (1908). 

2 Ibid., p. 276. 

8 Standard Oil Co. v. U. S„ 221 U. S. 1 
(1911). 
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pute concerning terms or conditions of 
employment.” 

The Supreme Court took the view 
that Sections Six and Twenty of the 
Clayton Act applied only to lawful un- 
ion activities, but did not alter the 
court’s power to enjoin unlawful activi- 
ties. It was left, therefore, to the courts 
to determine the legitimate area of un- 
ion operations. 

Secondary boycotts were held illegal 
as before the Clayton Act days. The 
Machinists succeeded in organizing three 
out of four companies producing print- 
Ing presses. When the unorganized plant 
refused to abide by the union standards, 
the Machinists struck the unorganized 
plant and succeeded in inducing their 
members as well as members of other 
unions to refuse to haul or install the 
products of the struck firm. This ac- 
tion was held unlawful, the court rea- 
soned, since Section Six did not exempt 
a union or its members “from account- 
ability where it or they depart from 

. normal and legitimate cbjects and 
engage in an actual combination or con- 
spiracy in restraint of trade.” * More- 
over, “to instigate a sympathetic strike 
in aid of a secondary boycott cannot 
be deemed ‘peaceful and lawful’ persua- 
sion.” © Brandeis, in his dissenting opin- 
ion, stressed the community of interest 
which existed between the employees of 
the three organized plants and the struck 
firm. He argued that the lower wages 
paid by Duplex threatened the stand- 
ards established in the other plants and 
that this was not the type of activity 
which was to be enjoined under the 
Sherman and Clayton Acts. But Bran- 
deis’ views did not prevail and the courts 
continued to enjoin secondary boycotts. 

The Supreme Court distirguished be- 
tween the production and distribution of 


4 Duplex Printing Press Co. v Deering, 254 
U. S. 443 (1921). 
5 Ibid , p. 474. 
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a product. A strike by the miners’ un- 
ion was not held in restraint of trade as 
long as the impact on interstate com- 
merce was indirect." But on a second 
try the court was persuaded by the em- 
ployer’s arguments that the intent of 
the strike was to eliminate nonunion 
coal from interstate commerce and thus 
prevent competition in interstate com- 
merce.’ 


Pickettng and yellow dog ` 


The impact of antitrust legislation 
upon union activities cannot be viewed 
in isolation. Closely related to banning 
secondary boycotts were restrictions on 
picketing. ‘The Supreme, Court held 
that the right to engage in peaceful 
picketing did not include mass picket- 
ing and, in a landmark decision, limited 
allowable picketing to only two pickets 
at each gate of a struck factory.® 

Similarly, the right of an employer to 
require his workers not to join a union 
as a condition of employment was up- 
held by the Supreme Court and made 
enforceable by the courts. A union 
could be enjoined from attempting to 
induce employees to violate a contract 
entering into an agreement not to join 
a union.® 

In summary, while few courts held, by 
the time the Sherman Act was passed, 
that a combination of workers per se 
was illegal, they proceeded to enjoin 
union activities which they considered 
illegitimate either because of the means 
used to achieve the objectives or the 
ends sought by the union. Over the 
next few decades, the courts issued hun- 
dreds of decisions restraining union or- 
ganizational activities or their rights to 

6 United Mine Workers v. Coronada Coal 
Co., 259 U. S. 344 (1922). 

7268 U. S5. 295 (1925). 

8 American Steel Foundry v. Tri-City Cen- 
tral Trades Council, 257 U. S. 184 (1921). 


3 Hitchman Coal and Coke Co. v. Mitchell, 
245 U. S. 229 (1917). 
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engage in strikes, picketing, and boy- 
cotts. Frequently judges seem to have 
theught that the legitimate functions of 
unions and the allowable area of collec- 
tive bargaining were narrow indeed and, 
consequently, enjoined union activities 
on what appeared to be rather tenuous 
grounds. This gave rise to the slogan 
condemning court interference with un- 
ion activities as “government by injunc- 
tion.” 


THe PENDULUM SWINGS 


Congress reacted to these charges by 
passing the Norris-LaGuardia Act in 
1932, which effectively restricted court 
interference with union activities by re- 
moving court authority to enjoin or re- 
strain any labor dispute. A labor dis- 
pute is defined by the act to include 
“any controversy concerning terms or 
conditions of employment . . . regard- 
less of whether or not the disputants 
stand in the proximate relation of em- 
ployer and employee.” 

The far-reaching impact of the Nor- 
ris-LaGuardia Act became evident nine 
years after the passage of the act. The 
Supreme Court interpreted the law lit- 
erally. In a case involving a jurisdic- 
tional dispute between two unions, the 
high court held that the law virtually 
immunized union activities arising out 
of a labor dispute from antitrust legis- 
lation? The court ruled, however, in 
another case, that this immunity did 
not apply to instances where the union 
conspires with employers to restrain 
trade or commerce."* 

The pendulum had swung to the other 
extreme. The Norris-LaGuardia Act 
and the Wagner Act protecting the 
rights of unions and extending special 
protection to the latter gave rise to pro- 
tests against union immunities and al- 
leged privileges which they enjoyed un- 

100, S. v Hutcheson, 312 U.S. 219 (1941) 


11 Allen-Bradley Co v Local 3, IBEW, 325 
U.S 79 (1945). 
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der the law. The Wagner Act listed 
only activities forbidden to employers 
and none to unions. Under the Wagner 
Act, critics asserted, unions could do no 
wrong; only employers could commit 
unfair labor practices. 


Alternative approaches 


Congress was sympathetic to the de- 
mands for a better balance in the law 
regulating labor-management relations. 
The post-World War IT rash of strikes 
and the widely held view that unions 
were responsible for inflationary pres- 
sures added impetus to the pressure for 
passage of a law restricting some objec- 
tionable union activities. 

Two alternative approaches were sug- 
gested. Congress could either subject 
some union activities to antitrust regu- 
lations and rely upon the courts to re- 
strict union excesses, or Congress could 
condemn specific union activities which 
it deemed to be contrary to public in- 
terest. The two were, of course, not 
necessarily mutually exclusive. Similar 
or identical goals could have been 
achieved by either route. The former 
approach would have left to the courts 
the authority to determine what con- 
stituted objectionable union activities, 
while the latter approach would have 
required Congress to specify the areas 
in which it desired to restrict union ac- 
tion and to rely upon an administrative 
agency to give at least initial interpreta- 
tion of the law. 

The House approved a bill which fa- 
vored the antitrust approach. The bill 
would have made it a violation of anti- 
trust legislation for a union to engage 
in a combination whose aim was “to fix 
prices, allocate costs, restrict produc- 
tion, distribution, or competition, or im- 
pose restrictions or conditions, upon the 
purchase, sale, or use of any product 

. or to engage in any unlawful con- 
certed activity.” 3? 


1293 Cong. Rec 6380 (1947), 
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This approach, particularly the final 
omnibus phrase, would have constituted 
a return to the pre-Norris-LaGuardia 
era and would have left it to the courts 
to determine the area of allowable union 
activity. Congress finally chose a more 
moderate route. In Section Eight (b) 
of the Taft-Hartley Act, it specified a 
list of proscribed union activities. These 
include a broad ban on secondary boy- 
cotts and a prohibition to engage in 
featherbedding. In addition, the act, 
in Section Fourteen (b), also restricts 
compulsory unionism by banning the 
closed shop and permitting states to en- 
act additional restrictions upon union 
security provisions in collective þar- 
gaining agreements. 


Taft-Hariley and Landrum-Griffin 


For the purposes of antitrust legisla- 
tion, the ban on secondary boycotts is 
most significant. Section Eight (b) (4) 
(B) makes it an unfair labor practice 
for a labor union to “induce or encour- 
age ...a strike or a refusal... to 
perform any services, where . . . an ob- 
ject thereof is . . . forcing or requiring 
any person . . . to cease doing business 
with any other person... .” 

The meaning of this section has been 
a source of controversy since the enact- 
ment of the Taft-Hartley Act in 1947. 
In applying the ban on secondary 
boycotts, the National Laber Relations 
Board and the courts have adopted the 
position that the prohibition of second- 
ary boycotts must be interpreted to har- 
monize “the dual Congressional objec- 


tives of preserving the right of labor 


organizations to bring pressure to bear 
on offending employers in primary la- 
bor disputes and of shielding unoffend- 
ing employers and others from pressure 
in controversies not their own.” 1° 


18 NLRB v. Denver Building Trade Council, 
341 U S. 675 (1951). 
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Advocates of a more stringent ban 
on secondary boycotts have argued that 
the present applications governing stc- 
ondary boycotts are inadequate because 
intolerable economic pressures can be 
applied by unions without violating the 
act. When Congress passed the Lan- 
drum-Griffin Act, it obliged the critics 
who claimed that the Taft-Hartley Act 
is soft on secondary boycotts by fur- 
ther restricting this type of union ac- 
tivity. In addition, the law also limited 
the right of unions to engage in picket- 
ing where the union does not represent 
the majority of the employees. 

It would thus appear that the present 
law bans most of the union activities, 
though under milder sanctions, which 
the courts condemned as unlawful dur- 
ing the first four decades following the 
Sherman Act. Nevertheless, the nos- 
talgia persists in some quarters for the 
“good old days” when unions were sub- 
ject to antitrust legislation. 


THE ANTITRUST GOAL 


Underlying this desire to return to 
the past is the dissatisfaction with and 
opposition to the institutions of union- 
ism and collective bargaining as prac- 
ticed today. The opponents of present 
day unionism see in this institution a 
major threat to the national well-being 
and to a free democratic society. The 
goal of many of those who oppose pres- 
ent-day unions is to weaken labor or- 
ganizations and to permit a greater 
measure of wage determination under 
nonunion conditions. The debate over 
labor reform legislation in: 1959 amply 
supports this view. The United States 
Chamber of Commerce, for example, 
candidly admitted that its major inter- 
est in labor reform legislation was to 
restrict the alleged excessive power of 
unions. This basic need, ‘according to 
the Chamber, is to regulate the power 
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of unions, and the achievement of more 
democratic unions is rather secondary 
asdar as the interest of the general pub- 
lic welfare is concerned. 


Judges’ opinion difer 


It is doubtful whether the mere ap- 
plications of antitrust legislation would 
achieve any basic changes in union ac- 
tivities or collective bargaining proc- 
esses. The results of such legislation 
would largely depend upon the social 
and economic philosophy of the courts 
and their interpretation as to what con- 
stitutes the legal limits of the exercise 
of power by unions and the abuse of 
such power. It would be unreasonable 
to expect that judges today would be 
more restrictive in proscribing union 
activities than their elder brethren of a 
generation or two ago. 

It may be assumed that the views of 
members of the judiciary would vary 
widely in their evaluation of the func- 
tions and role of unions in our society. 
Some judges might favor the thesis that 
unions are beneficent organizations and 
that unions have a wholesome and salu- 
tory effect upon society. According to 
this view, unions not only improve the 
standard of living and working condi- 
tions of their members, but also boost 
total economic activity by forcing a 
iairer distribution of the total income 
of society and by creating effective de- 
mand by raising wages. This makes 
for the expansion of the total available 
pie and increases the share of all seg- 
ments of society, union groups and 
others alike. Judges who favor this 
thesis wculd obviously tend to reject 
restrictions upon union activity which 
would hamper labor organizations from 
extending organizational activities and 
making further gains in collective bar- 
gaining. 

At the other extreme some judges 
might agree with the charge that un- 
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ions have gained excessive power in re- 
cent years, which gives union leaders 
monopoly power over the labor supply 
in major industries. To gain this power, 
the argument continues, unions have 
used coercion, thus violating the tenets 
upon which a free society is based. 
Power breeds corruption, and unions 
have not escaped this maxim, as the 
McClellan Committee disclosures have 
demonstrated. Union leaders have used 
this power to the detriment of society 
by forcing employers to pay inflationary 
wage raises which are largely responsible 
for the evils of inflation experienced in 
the last two decades. Under this view 
the revival of government by injunction 
to protect society from union encroach- 
ment would be not only justified but 
necessary. 


“Rule of reason” and confuston 


It is impossible to evaluate the im- 
pact upon unions and collective bar- 
gaining that would result from a more 
sweeping application of antitrust legis- 
lation to unions. The courts might 
refuse to revive extensive use of in- 
junctions and limit the impact of the 
amendments applying the Sherman Act 
to unions. Certainly there would exist 
a considerable difference of practice 
among judges, which would result in con- 
fusion as to law regulating labor-man- 
agement relations. Even under the most 
favorable circumstances, many years 
would elapse until the Supreme Court 
would have an opportunity to evaluate 
the meaning of the law regarding the 
varied controversial areas in the com- 
plex field of collective bargaining. Un- 
der dynamic and changing conditions 
this might never be achieved. Mean- 
while, different and conflicting inter- 
pretations of the law might have an 
unsettling effect upon collective bar- 
gaining. As was stated earlier, eighteen 
years passed until the Supreme Court 
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ruled on the applicability of the Sher- 
man Act to labor unions, and, after 
thirteen years, there remain many con- 
troversial provisions in the Taft-Hart- 
ley Act which have not reached the Su- 
preme Court for final interpretation. 

We must, therefore, reject the idea 
that subjecting union activities to the 
scrutiny and whims of the “rule of rea- 
son” as exercised by the ccurts is su- 
perior to the current system. Achieve- 
ment of sound collective bargaining has 
proven to be a formidable task for 
the parties concerned without the added 
confusion as to the meaning of the law 
establishing the rules of the game un- 
der which the parties can reach an 
agreement. 


False assumptions of antitrust route 


Moreover, the antitrust approach to 
unions is based on false assumptions 
and is contrary to the basic functions 
of unions. Granted that the declara- 
tion of the Clayton Act stating that hu- 
man labor is not a commodity is more 
an ethical concept and used as a po- 
litical slogan than a description of hard 
economic facts, it does not follow that 
labor unions should be treated before 
the law as sellers of a commodity. In 
negotiating wages and werking condi- 
tions, unions act as middlemen for their 
members. This involves, particularly in 
the case of industrial unions where the 
labor monopoly charge is most fre- 
quently advanced, a reconciliation of 
the conflicting interests of the various 
groups of workers. Skilled workers may 
be primarily interested in wage boosts, 
while the unskilled may assign priority 
to job security; older workers normally 
favor larger shares of a settlement 
package to sweeten pensions, while the 
younger workers are interested more 
in immediate improvemerts in working 
conditions. 


THe ANNALS OF THE AMERICAN ACADEMY 


A homogeneous single-purpose work- 

ing class exists only in Marxian litera- 
ture. While labor may be a commodity, 
it is definitely a most heterogeneous 
product, and the concepts of monopoly 
cannot be rightly applied to unions, 
who perform a vital function in recon- 
ciling the differences of the pluralistic 
labor interests. Employers value the 
contribution that unions make toward 
harmonious industrial relations, as wit- 
nessed by the fact of their speaking out 
against fractionalization of collective 
bargaining based upon ‘occupational 
groupings. Craft jealousy, most objec- 
tive observers agree, has not contributed 
to sound labor-management relations in 
the construction industry. 
. It is also difficult, if not impossible, 
to reconcile the goals of antitrust legis- 
lation with the functions of unions. The 
purpose of antitrust legislation is to 
eliminate monopolistic practices and to 
stimulate competition. Economic analy- 
sis has demonstrated that, in most in- 
stances, free competition’ expands the 
total product and services of society 
and that competition reduces the prices 
that consumers pay for the products 
and services. This is the underlying 
justification for breaking up trusts and 
restricting monopolistic practices. 

Obviously, this rationale cannot be 
applied to the breaking up of unions. 
As a matter of fact, the law frowns 
upon competition among unions and 
rightly condemns the competition among 
unions for the same jobs. Experience 
has also shown that competition among 
unions tends to increase the cost of la- 
bor. Union leaders deal with a com- 
modity which makes it mandatory upon 
them to retain the sustained loyalty of 
the “product” they “sell” through col- 
lective bargaining, and one way to re- 
tain the loyalty is to drive a hard bar- 
gain when threatened by a competing 
union. 
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Lixrrs Upon SIZE OF UNIONS 


«The strength and effectiveness of a 
union is not necessarily a function of 
size. A multitude of complex factors 
enter into the ability of unions to exact 
favorable treatment in collective bar- 
gaining. It would appear, therefore, 
that the goal of the proponents of anti- 
trust legislation is weak unions. This 
goal can be achieved by arbitrary re- 
striction on the size of unions. The 
most frequent proposal, and one which 
has received congressional consideration, 
is to require a separate union for each 
employer. This approach would appar- 
ently overcome all the objections to 
alleged excessive union power and their 
exercise of this power in restraint of 
trade. 

The fear that competing unions in oli- 
gopolistic industries would force wages 
up higher than would be achieved by 
one strong union is not convincing. 
Thus, for example, it is agreed that in 
the steel industry the union for Bethle- 
hem Steel would be in competition with 
the United States Steel union for the 
best settlement; consequently, the only 
acceptable settlement would be the one 
which the most profitable company 
could offer. In reality, it is not likely 
that either union would be strong 
enough to carry on a protracted strike 
to enforce its demands. It would be 
more reasonable to assume that any 
major producer in a basic industry 
would be able to subdue a union whose 
membership is limited to one company. 
In most cases, competing unions would 
operate in different labor markets and 
the settlement of one company may 
have limited impact upon other settle- 
ments. 

But the chances are that this ap- 
proach would not only weaken unions 
but also destroy effective collective bar- 
gaining in most industries. For ex- 
ample, most objective observers have 
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agreed that the unions in the needle in- 
dustries have made sound contributions 
not only to the settlement of labor-man- 
agement disputes but also to the stabili- 
zation of production in these industries. 
Congress has recognized the positive 
contributions that the unions have made 
to these industries in the Landrum- 
Griffin Act by exempting the unions 
from a ban on “hot cargo” agreements. 
There is little doubt that effective col- 
lective bargaining and the benefits it 
confers upon all concerned with the in- 
dustry would disappear with the atomi- 
zation of unions. Other examples could 
be cited. 

A drastic limitation on the size of un- 
ions would, therefore, be accompanied 
by sacrificing the positive contributions 
which unions have made to their mem- 
bers and society. Few objective stu- 
dents of labor- unions would agree that ° 
unions have a damaging effect sufficient 
to justify a cure which would destroy 
them. 

A more liberal proposal would limit 
union membership on a state basis and 
would permit company-wide unions for 
multistate companies. This proposal 
would eliminate to a degree some of 
the objections to the fractionalization of 
union power, but it raises many other 
problems. The extent of mutual assist- 
ance among various intrastate and in- 
terstate organizations would pose some 
difficult constitutional and administra- 
tive problems. Would the law permit 
unionization on a geographic basis or 
limit employee organization on an in- 
dustrial and/or craft basis? 

If the latter route is taken, the defini- 
tion of industry would present some per- 
plexing problems, particularly since em- 
ployers frequently engage in widely di- 
versified activities making a broad range 
of products in many localities. The for- 
mer cure may prove even less palatable 
than the disease. One strong union in 
a geographic area would possess far 


had 
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more power than industrial or craft un- 
ions do at present. 


List OF UNLAWFUL ACTIVITIES 


An alternative to the structural con- 
trols upon the size of unions is the limi- 
tation of union restraining power on a 
functional basis. This approach would 
be similar to the Taft-Hartley listing of 
unfair labor practices. The law would 
enumerate specific unlawful labor ac- 
tivities subject zo antitrust prosecu- 
tion. The injunctive approach offers 
the advantage of speedy relief, and the 
stronger sanctions available under the 
antitrust laws would act as a deterrent. 
The antitrust approach may, therefore, 
be suitable in cases where union activity 
is clearly detrimental to public welfare. 

The argument that the proscription 
of union activities through tne injunc- 
tive process would unduly limit allow- 
able union activities and interZere with 
free collective bargaining can be largely 
overcome by clarifying and delimiting 
the banned activity and spelling out its 
intent. This would avoid sweeping re- 
strictions which may do more harm than 
good. To minimize the danger of in- 
junctive abuse which may result if pri- 
vate injunctive remedies were permitted, 
remedial action would be placed upon 
government-initiated enforcement. Un- 
der these circumstances, th2 courts 
would apply the rule of reason to spe- 
cific situations where unions restrain 
commerce in the product market. This 
approach has been most frequently men- 
tioned in connection with industry-wide 
bargaining and union opposition to 
technological changes. 


Ban on industry-wide bargaining 


Industry-wide bargaining may exist in 
either of two forms: one, the bulk of 
employers or their representatives bar- 
gain as a group with the same union; 
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or two, a leading firm in any industry 
settles with the union and the other 
firms in the industry follow suit. ° 

The first situation is best illustrated 
by the latest steel negotiations. To bar 
employers from engaging in this type of 
bargaining leaves them to the tender 
mercies of strong unions. By the use 
of “whipsaw” tactics, the union may 
avert an emergency economic situation 
because only part of the supplies would 
be cut off, but this would add to the 
strength of the union and weaken col- 
lective bargaining as a contest between 
equal parties. The spread of strike in- 
surance, as was recently initiated by 
the railroad and airline industries, may 
reduce the impact of whipsaw tactics. 

The second situation described above 
does not necessarily require the exist- 
ence of industry-wide bargaining. For 
example, in the telephone industry, baz- 
gaining is limited to individual com- 
panies, but, in recent years, the final 
settlement has been similar for most 
major systems and has even been ex- 
tended to nonunion companies. This 
type of industry-wide settlement is a 
form of price leadership and is not 
necessarily a test of the relative strength 
of the parties. 


Technological change 


The application of antitrust laws to 
industry-wide collective bargaining illus- 
trates the dangers in wholesale or sweep- 
ing approach to labor unions. The ap- 
plication of antitrust to restraints of 
trade resulting from opposition to tech- 
nological changes presents similar dan- 
gers. The temptation is to broaden this 
application to work-rule controversies 
which ‘were the bases for the major 
strikes in the past few years. The na- 
tional need for economic growth and ex- 
pansion further dictates the public in- 
terest in removing obstacles to increas- 
ing productivity. Antitrust legislation 
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would thus serve the double purpose of 
resolving complex collective-bargaining 
problems and help expand production. 

But the dangers of this approach have 
been fully demonstrated by the Taft- 
Hartley sweeping ban in Section Eight 
(b) (6) which makes it illegal for un- 
ions to exact pay for work “not per- 
formed or not to be performed.” The 
National Labor Relations Board and 
the courts have ruled that the law does 
not prohibit a union’s demand for work 
which may be wasteful and of no value 
to the company. A less restrictive in- 
terpretation of the law would have in- 
volved a government agency and the 
courts in determining details of work 
rules. 

It would, therefore, be more judicious 
and realistic to limit the unlawful re- 
straints of trade involving opposition to 
technological changes where the union 
actian results. in favoring employers 
using obsolete technology competing 
with employers who use more efficient 
technology. If the courts develop ef- 
fective and equitable criteria to deter 
union activities in this limited area, the 
antitrust route might be expanded to 
other harmful activities which interfere 
with economic growth. 

But even this limited application of 
antitrust legislation is accompanied by 
some significant implications. Under- 
lying union objections to technological 
changes is the job consciousness of the 
worker and the anxtety that the machine 
will raake his job obsolete and displace 
the worker. This fear only too fre- 
quently becomes a reality. It would 
appear, therefore, that a rounded gov- 
ernment policy aimed at removing ob- 
stacles to technological change, which 
would benefit society, cannot shirk re- 
sponsibility toward the victims of the 
policy. John Stuart Mill said: “There 
cannot be a more legitimate object of 
the legislator’s care than the interests 
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of those . . . who are sacrificed to the 
gains of their felldw citizens... .” 1 

A government program to provide ad- 
justments for displaced workers might 
include the following elements: first, 
continued study and development of 
programs to reduce damaging impact 
of technological change; second, more 
specifically, programs aimed to retrain 
workers whose skills have become obso- 
lescent; third, improvement in the op- 
eration of the labor-market. This would 
include expansion of present guidance 
and counseling programs to help work- 
ers to relocate and to find jobs for them 
in new communities, if the need for 
their skills has disappeared in their own 
industries or areas. And, fourth, in 
many cases, when a worker has to re- 
locate, he may not have the resources 
needed for moving into a new area. In 
recent years this obstacle to mobility 
has been accentuated by increased home 
ownership. In order to make the dis- 
placed worker more mobile, it is, there- 
fore, necessary that there be a program 
to subsidize mobility, as well as to pro- 
vide housing for workers relocating in 
new areas. 


No PANACEAS 


We must, therefore, conclude that 
antitrust legislation has only, at best, 
a limited application to trade union ac- 
tivities. Nevertheless, the temptation 
persists to find easy, théugh sweeping, 
solutions to complex problems. Serious 
consequences may follow should this ap- 
proach prevail. 

There is little likelihood that labor 
would accept this type of legislation 
with complacency. Efforts on the part 
of the government to restrict free-wheel- 
ing activities of unions have spurred la- 
bor in the past to intensify political ac- 


14Prinaples of Political Economy (Ashley 
Edition; London, 1926), p. 99. 
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tion. This has been one of the effects 
of the Taft-Hartley Act, and the far- 
reaching effects of the application of 
antitrust legislation would no doubt 
multiply such activities. The most 
likely consequence of the application of 
sweeping antitrust legislation to unions 
would be to drive labor to establish its 
- own political party. Intensification of 
group conflict and the spreading of 
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government intervention under antitrust 
laws are hardly desirable substitutes for 
the alleged damage that unions do to 
our economic institutions. 

There are no panaceas or easy substi- 
tutes for free unions and free collective 
bargaining. Churchills observation on 
democratic government is applicable to 
union activities: “Tt is the worst except 
for all other ways.” 


. Featherbedding: An Assertion of Property Rights 


By WILLIAM GOMBERG 


ABSTRACT: Featherbedding is the term used by management 
to describe what it considers an unearned increment for work 
not done or uselessly performed. The worker has never denied 
that management is entitled to a day’s work that taxes the 
limit of the worker’s psychological and physiological energies 
short of ill health. Discussions of featherbedding, therefore, 
have been couched in the language of health and safety. A 
close analysis of the collective bargaining process, however, 
reveals a fundamental conflict between management and the 
worker over what the worker unconsciously regards as a prop- 
erty right, namely, his job. The notion of a job as a property 
right has not yet been received as part of American mores. 
Analysis of the legislative and judicial treatments of feather- 
bedding discloses the futility of such efforts. At the present 
time, severance payments are gaining currency for the jobs 
that are abolished. Such payments are regarded as consola- 
tion money by the unions; they tend to be regarded by em- 
ployers as blackmail to persuade the worker to relinquish what 
was not his in the first place. One proposed solution to the 
problem is the establishment of voluntary arbitration tribunals 
to define a concept in labor-management relations parallel to 
the concept of eminent domain in private real estate. Such 
tribunals would recognize the worker’s property right to his 
job and would define the degree to which the worker could 
capitalize the loss of his earning opportunity. Social efficiency 
would thereby be freed of-the burden of obsolete performances 
insisted upon by the worker who must protect his earning 
capacity. 


Wiitam Gomberg, Ph.D., Philadelphia, Pennsylvania, is Professor of Industry at the 
Wharton School of Finance and Commerce, Unsversity of Pennsylvania. He has written 
extensively of the problems of productivity and industrial engineering in the collective 
bargatning area. He has served as consultant to a number of unions and corporations 
and as an arbitrator between them. He has served as Professor at Columbia University, 
Stanford University, the University of California at Berkeley, and Washington University 
at St, Louis, Missouri. 
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T has often been said that one man’s 
red tape is another man’s due proc- 
ess. It may be similarly asserted that 
what is featherbedding to an employer 
is protection of a property right to a 
worker and his union. Many of the 
work rules that emerge from collective 
bargaining generally define what the 
employers describe as featherbedding. 
Professor Aaron observes cynically 
that “the popular feeling that there is 
something immoral about featherbed- 
ding may appropriately be described as 
a selective revulsion to unearned incre- 
ment not elsewhere observable in the 
economy.” 1 
The conflict between the worker and 
emerging new forms of technology is as 
old as the industrial revolution. It took 


~ violent forms before the rise of trade 


unions in the Luddite riots of old Eng- 
land. Stanley Mathewson describes the 
restriction of output among the unor- 
ganized in 1931 long before the great 
organizing drives of 1933-1937. The 
term featherbedding came intd vogue 
when some of these feelings and re- 
strictions found their way into the 
collective agreements between the trade 
unions and the management. The blind- 
ness of hindsight has led us to view the 
fears and alarms of these early workers 
with an amused and patronizing air as 
we look back to the tremendous indus- 
trial expansion since those davs. It has 
been pointed out ad nauseam how many 
more jobs were created over those lost. 
The tragic actors who had to subsidize 
these changes with their own short-run 
lives have faded into an ignored his- 
torical limbo. 


PROPERTY RIGETS CONFLICT 


The conflict between labor and man- 
agement in this area may be interpreted 
as a conflict in property rignis. In a 
sense, the labor movement embodies the 


1 Benjamin Aaron, “Governmental Restraints 
on Featherbedding,” 5 Stan L Rev. 720 (1953). 
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development of a new set of property 
rights generated within the womb of an 
older set of property concepts. The 
older set must either repress the devel- 
oping concepts or adapt to them by a 
process of accommodation. Collective 
bargaining is essentially an experimen- 
tal procedure to reconcile these conflict- 
ing property concepts in an evolving so- 
cial system. 

The interpretation of this conflict as 
a Clash o: different property rights per- 
mits a rational view of the problems of 
work rules and alleged featherbedding. 

An understanding of the problems 
presented by work rules is best under- 
stood by a re-examination of the basic 
philosophy behind the collective bar- 
gaining process. 

Practically all discussions of work- 
rule problems have proceeded upon a 
set of implicit assumptions. Manage- 
ment has implied that it is entitled to 
a volume of work that calls for the full 
exertion of the worker just short of his 
physiological and psychological limits. 
The trade unions have never openly re- 
belled against this concept. They have, 
therefore, adapted their arguments to 
this assumption and usually couched 
discussions about rules in terms of 
health and safety. In the back of the | 
mind of the trade unionist is an emerg- 
ing property right which he is attempt- 
ing to assert. The ritualsiof our so- 
ciety are not yet ready to accommodate 
this new concept and so he conserva- 
tively attempts to secure his objective 
through indirection by complying with 
the conventional rituals. 

Many of the work rules define an 
emerging property right of the worker 
in his job. For example, a jurisdictional 
claim of a yard worker that he and he 
alone can handle a train in the yard 
and the corresponding claim of a road 
worker that he and he alone can handle 
a train on the road stem from a prop- 
erty right of each craft in the particular 
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job area. The equivalent of the work- 
ers’ property deed is the collective agree- 
ment. 

The interpretation of Jabor’s rising 
assertion of its property right is best un- 
derstood against the background of the 
development of the property concept 
within the western philosophical and 
legal traditions. 

The concept of a worker’s property 
right in his job originated as an intel- 
lectual formulation in the work of John 
R. Commons. It received its classic ex- 
pression from his student, Selig R. Perl- 
man. He wrote, “The safest way to 
assure group control over opportunity 

. was for the union . . . to become 
the virtual owner and administrator of 
the jobs.” ? 

Joon R. Commons places working 
rules at the very basis of our economic 
theory. Commons used the concept of 
a working rule in a much broader sense 
than we use it in the field of industrial 
relations today. He formulated it as a 
guiding concept in explaining the be- 
havior of all economic institutions in- 
cluding the corporation itself. He de- 
scribes the working rule in the follow- 
ing language: ° 


It tells what the individual must or must 
not do (compulsion or duty), what they 
may do without interference from other in- 
dividuals (permission or liberty), what they 
can do with the aid of collective power (ca- 
pacity or right) and what they cannot ex- 
pect the collective power to do in their be- 
half... . Working rules have had a pro- 
found effect upon the concept of private 
property, changing that concept from a 
principle of exclusive holding of physical 
objects for the owner’s private use into a 


2 Selig F Perlman, A Theory of Labor 
Movement (New York: Augustus Kelley, 
1949), p. 199. See also Leon Green, “Fansteel 
Strike,” The New Republic, Vol 90 (May 24, 
1937), pp. 199-201 

3 John R. Commons, Legal Foundations of 
Capitalism (Madison: University of Wisconsin 
Press, 1957). 
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principle of control of limited resources 
needed by others for their use and there- 
fore into a concept of intangible and in- 
corporeal property arising solely out of 
rules of law controlling transactions. 


It was by linking the economists’ basic 
concept of the commodity to the courts’ 
fundamental treatment of what Com- 
mons called a transaction that he de- 
veloped his fundamental theory of in- 
stitutional economics and discarded the 
classical model. 

Commons traces the evolution of a 
man’s calling or job as a property right 
in the decisions of the courts. He quotes 
the Supreme Court minority in the 
slaughter house cases in 1872 to the 
effect that a man’s calling, his labor, 
his occupation, is property. He traces 
the minority doctrine to a majority doc- 
trine in the Minnesota rate case in 
which the majority held that not merely 
physical things are property but the ex- 
pected earning power of those things 
also is property. In a sense, then, can 
we not conclude that the deprivation of 
a worker of his job is the equivalent 
of the abolition of a property right for 
which he is entitled to compensation 
on the basis of capitalizing the earning 
powers of which he is thereby deprived? 

It would be silly and pointless to 
deny that work in many cases could be 
performed more cheaply if these prop- 
erty rights and the penalties for their 
violation did not exist. In a democracy, 
however, other values than those of pro- 
ductivity receive equivalent attention 
from the community. 

It does not necessarily follow that all 
work rules are impediments to produc- 
tivity. Many observers, like Profes- 
sor George Taylor of the University of 
Pennsylvania, have pointed out that 
many of these work rules establish a 
matrix of security that in turn pro- 
motes productivity. For example, the 
operating executive who has lost his 
touch is elevated to a consultancy at a 
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handsome fee. Does it necessarily fol- 
low that this is an unwarranted feather- 
bedding burden upon the enterprise, or 
does this treatment lend a sense of se- 
curity to the operating executive that 
permits him to concentrate upon his job 
rather than his sense of insecurity? The 
same may be said for similar situations 
at the work-farce level. We nope to de- 
velop this concept of the work rules as 
a property right of the worker and its 
impact on collective bargaining. 


EMINENT DOMAIN CONCEPT 


Let us consider some examples from 
the more classic forms of property, 
property in things and land. Many 
public automobile roads and express- 
ways wind a serpentine path between 
two points. The road is much longer 
than it would have been had a surveyor 
and engineer been permitted to lay out 
the most effective path thet would af- 
ford the traveler the shortest distance 
at the minimum consumption of gaso- 
line. Society has invented the concept 
of eminent domain. Its purpose is to 
prevent the holder of private property 
from imposing too absolute a restraint 
on public purpose and public efficiency. 
However, the exercise of this right of 
eminent domain is reserved to the gov- 
ernment and its specified agents. Even 
so, the government can only take over 
after due process and fair ccmpensation. 

Analogies, of course, can be over- 
drawn, and it is not our purpose to at- 
tempt to prove a point in collective 
bargaining by dwelling upon the evolu- 
tion of the property law. However, it 
is offered as an illustration. The deep 
feeling of private property holders about 
their land finds its sancticn in a com- 
plex jurisprudence that goes back to 
John Locke and Blackstone. The same 
deep feeling of workers about the prop- 
erty rights in their jobs received its first 
quasi-legal sanction in 1926 with the 
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passage of the Railway Labor Act. We 
do not question the rationality of the 
feeling of the private property holder. 
It is part of our system of ‘conditioned 
reflex. We are confused by the appar- 
ently irrational behavior of workers who 
will not sacrifice their property rights in 
the name of productivity. Are the dif- 
ferences In our reactions a matter of 
tradition? ! 

Work rules are insistently treated as a 
separate question in collective bargain- 
ing, but are they,-in fact, unrelated to 
the other issues of bargaining? The his- 
tory of negotiations is an extremely ccm- 
plex story of the comparative weighting 
of different objectives. How many de- 
mands for additional increases in wages 
were sacrificed in exchange for a work 
rule? Any program to undertake the 
revision of work rules must always keep 
these considerations in the background. 


EMPLOYMENT AND TECHNOLOGY 


Insistence upon obsolete technological 
methocs is not always a subject for a 
division between labor and management. 
Very often it provides a basis for a 
united assault between labor and man- 
agement in one division of transporta- 
tion on another transportation group. 
Thus we find Harry E. O’Reilly attack- 
ing section five of the Smathers bill be- 
fore a Congressional hearing because “it 
would enable the railroads to complete 
their destruction of coastwise and in- 
tercoastal shipping.” * Section five em- 
powered the Interstate Commerce Com- 
mission to make its rate determinztions 
independent of the effect'on competitive 
forms of transportation. Harry O’Reilly 
is director of the Maritime Trades De- 
partment of the American Federation of 


4 Hearings before Committee on Interstate 
and Foreign Commerce on S 3778, Ratemak- 
ing Rule-Interstate Commerce Commission 
Act, United States Senate, 85th Congress, 2nd 
Session, May 20-21, 1958, p. 66. 
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Labor and Congress of Industrial Or- 
ganizations. 

similarly, Al Weiss, Research Direc- 
tor of the International Brotherhood of 
Teamsters, protested the same section 
because, as he put it, “. . . unrestricted 
competition between railroads and the 
trucking industry, for example, would 
be under terms most favorable to the 
railroads.” > 

On the other hand, George Leighty, 
Chairman of the Railway Labor Execu- 
tives Association, testified that: ° 


. . . the railroads here aren’t asking some- 
thing from the Government, they are 
mereiy asking that they be permitted to 
charge rates that are compensatory and 
still permit them ‘to regain some of this 
business.. . We don’t believe that any 
transportation policy ought to automati- 
cally provide that the trucking industry be 
permitted to gobble up the railroad in- 
dustrv. 


George Leighty then continues to 
challenge the extent of unionism on the 
railroads as compared to the trucking 
industry, claiming much the better and 
bigger unionism for the railroads. 

Similarly, the Brotherhood of Rail- 
way and Steamship Clerks, Freight 
Handlers, Express and Station Em- 
ployees joined the Association of Ameri- 
can Railroads in protesting to the Civil 
Aeronautics Board a Post Office pro- 
posal that ordinary first class mail be 
carried by air at one-half the regular 
airmail rate provided that space is avail- 
able cn planes when they are carrying 
all of the regular air mail available.’ 
Their joint complaint was that it would 
reduce rail revenues even if it would 
speed up the mails. It should be noted 
that the railway express clerks include 
within their trade unions a substantial 
number of airlines personnel. This was 
essentially a plea for stability under the 

5 Ibid, p. 43. 


8 Ibid, p 133. 
1 Wal: Street Journal, October 29, 1959 
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existing postal law as a means of avoid- 
ing intra-union conflict. 

Classic private property has its own 
forms of featherbedding. Fortune re- 
ports that it takes twice as much en- 
ergy to roll a train up a grade rising 
three feet every thousand, and six times 
as much energy to roll a train up one 
foot every hundred, as it does to take 
the same train at high speed over a level 
track. This means that the most eco- 
nomic route between New York and Los 
Angeles could very well be the New 
York Central to Buffalo, the Wabash 
to Kansas City, the Rock Island to 
Tucumcari, and the Southern Pacific to 
Los Angeles. Fortune goes on to ob- 
serve that very few cars are sent over 
this route because the railroad soliciting 
the freight is interested in maximizing 
the mileage over its own tracks. This is 
a social cost justified by the ideology of 
competition. Is it, however, any less 
wasteful than some of labor’s built-in in- 
stitutional property rights called feather- 
bedding? 

These citations are introduced merely 
to indicate how widely institutional 
interferences with social efficiency are 
found. They are not generally consid- 
ered in these terms because we recog- 
nize them as a normal price we pay for 
the decentralization of decision-making 
that is indispensable in a democracy. 
The movement to eliminate sources of 
inefficiency in the labor force takes 
place in such a social climate and must 
be understood by those who would un- 
dertake the limitation of its more gross 
forms. Whoever undertakes such a task 
must understand the time requirements 
of dué process. The solution of this 
problem will offer many more difficul- 
ties than the discovery of the simple 
efficiency criterion of the engineer. It 
is a task in social reconstruction. 

Legislative and judicial attempts to 


8 Gilbert Burck, “A Plan to Save the Rail- 
roads,” Fortune, Vol 58 (August 1958), p. 82 
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deal with featherbedding have had dis- 
appointing results. They have gener- 
ally misunderstood the nature of the 
problem, and they have thought in 
terms of prerogative rather than func- 
tion. 


Tae LAW AND FEATHERBEDDING 


The statutory attempts to deal with 
alleged featherbedding have led to the 
use of the following laws: The Hobbes- 
Copeland Anti-Racketeering Act, the 
Lea Act, or Anti-Petrillo Act, and Sec- 
tion Eight (b) (6) of the Taft-Hartley 
Act. 


There is a considerable overlap be- 
tween problems that develop as jurisdic- 
tional disputes and those that develop 
as pure featherbedding cases. Both are 
special cases of the treatment of work 
rules in collective bargaining. Both can 
be understood in terms of the property 
interest of contending groups of work- 
ers as they compete for job territories. 
However, we shall confine our treatment 
of work rules to those that fall exclu- 
sively into the featherbedding classifica- 
tion. The Taft-Hartley Act proscribes 
jurisdictional strikes as well as feather- 
bedding, but the study of this subject 
would call for another essay. 

An attempt was made to apply the 
Hobbes-Copeland Anti-Racketeering Act 
to an alleged straight case of feather- 
bedding. Prior to 1942, Local 807 of the 
International Brotherhood of Teamsters 
would require any truck carrying pro- 
duce to take on an additional driver 
when it entered New York City. The 
new truck driver would take the truck 
to its destination, unload it, and return 
it to its point of origin. This* would 
leave the original truck driver with little 
or nothing to do. The new truck driver 
would collect a day’s pay “cr his work; 
in addition, the regular truck driver 
would continue to receive his pay; or, 
if the driver of the truck was its owner, 
he could stand by with equally little or 
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nothing to do. The Supreme Court in 
United States v. Local 807 overruled a 
conviction gained under this law on the 
grounds that the offer to perform the 
work did not constitute a terroristic act. 

On the other hand, in United States 
v. General Laborers Union, the court 
ruled that an attempt to use threats of 
violence to persuade a contractor to use 
unwanted or unused laborers was il- 
legel and sustained a conviction.2° The 
court went on to say that there is noth- 
ing in these acts—Norris-Laguardia, 
Railway Labor, and the National La- 
bor Relations acts—that indicates any 
protection for unions or their officials 
in attempts to get personal property 
through threats of violence or force. 
These are not legitimate means for im- 
proving labor relations. 

It can readily be seen that the Hobbes- 
Copeland racketeering act becomes ap- 
plicable to work rules situations where 
a union uses illegal means—means that 
would be outlawed in the pursuit of any 
objective at all in the pursuit of its ob- 
jective. Had the union confined itself 
to the strike sanction without the use 
of threatening language or implied vio- 
lent acts, the court would probably not 
have interfered with the union’s opera- 
tion. To all intents and purposes, there- 
fore, the Hobbes-Copeland Anti-Rack- 
eteering Act offers little interference in 
collective bargaining over work rules or 
alleged featherbedding issues. 

The Lea Act, or Anti-Petrillo Act, was 
aimed at some of the practices of the 
musicians union. It was passed as a 
series of amendments to the Federal 
Communications Act of 1934 by the 
Seventy-ninth Congress in 1946.44 Sec- 
tion 506 of the newly amended law 
made it unlawful to use coercion to 
compel a broadcaster to employ more 


9 Charles Gregory, Labor and the Law (2nd 
Ed ; New York: Norton, 1958). 

1040 LR.RM 2393. 

1117 LRRM. 2203. 
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musicians than was needed to perform 
actual services. In addition, clause three 
måde it unlawful to use coercion to com- 
pel a broadcaster to pay more than 
once for service performed in connec- 
tion with any broadcast. 


Court DECISIONS 


The provisions of the Lea Act were 
implemented by a series of court de- 
cisions. ‘These decisions were handed 
down by the United States Supreme 
Court in United States v. Petrillo on 
June 23, 19477? Judge Black read the 
decision for the majority which reversed 
the District Court’s declaration of the 
act as invalid because it violated the 
First, Fifth, and the Thirteenth Amend- 
ments. The majority denied the con- 
tention of the District Court that the 
definition of the number of employees 
who were necessary was so vague a Cri- 
terion that to define a criminal act for 
its violation constituted a breach of the 
Fifth Amendment. The minority made 
up of Justices Reed, Murphy, and Rut- 
ledge, on the other hand, did sustain 
this contention. Yet, despite the consti- 
tutional validation of the law, the Dis- 
trict Court nevertheless refused to con- 
vict Petrillo because it could not be 
shown that Petrillo had any basis for 
believing that additional musicians were 
not needed, and knowledge to that ef- 
fect was an essential part of the crimi- 
nal act.§ 

The New York Supreme Court struck 
down an attempt to use the Lea Act to 
justify an injunction against a group of 
radio artists who were striking to com- 
pel manufacturers of electrical tran- 
scriptions to provide the artists with an 
additional fee for the use of the tran- 
scription in more than one city or on 
more than the stipulated number of 
broadcasts. This action was brought 
under clause three of Section 504 mak- 


1220 LRRM. 2254. 
18 Giegory, op. cil, p 431. 
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ing it a criminal offense to force a 
broadcaster to pay for a performance 
more than once. Why payments, the 
equivalent of royalty payments to au- 
thors, should be outlawed for perform- 
ing artists was never made clear. At 
any rate, after the case of Langworth 
Feature Programs v. Manning, this pro- 
vision of the law became unenforce- 
able.‘ The court ruled that the pay- 
ments did not constitute an illegal ex- 
action in violation of the Lea Act. 

In General Teleradio v. Manuts, the 
Appellate Division of the Supreme Court 
sustained the New York Court in its 
refusal to issue a temporary injunction 
to restrain the musicians union from 
picketing the radio station owned by the 
plaintiffs.* The radio station, WOR, 
and its television affiliate had employed 
a staff of forty musicians under its 
old agreement. In negotiating the new 
agreement, the station refused to con- 
tinue employment of the musicians be- 
cause it contended that it no longer 
needed them. It intended to make use 
of mechanically transcribed music. The 
union then picketed the station, declar- 
ing a lockout. 

The federal court justified the entry 
of the state courts into the matter be- 
cause the Lea Act confined itself to 
criminal penalties but afforded no civil 
relief to the victim. It contended that 
if the plaintiffs could prove violation of 
the Lea Act, they would be entitled to 
relief. It sustained denial of the in- 
junction, however, because the plain- 
tiffs were unable to demonstrate any 
material injury. The station continued 
to function. There was no violence, and 
people were free to walk past the picket 
lines. It ordered that the lower courts 
go into the substantive issue of whether 
the allegation of violation of the Lea 
Act was true. The New York County 
Supreme Court, however, ruled against 


1427 LRRM 2511 
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the union.’* They declared that it was 
the common law of New York, as of 
other states, that the demand that plain- 
tiffs discard music recordings and tran- 
scriptions in order that the manual la- 
bor of live musicians take tkeir place is 
not a lawful objective. Therefore, they 
went on to say, no labor dispute existed 
and the picketing was unlawful. This 
doctrine followed from an earlier case, 
Opera on Tour v. Weber, in which this 
doctrine was formulated. In the ear- 
lier case, the musicians union had per- 
suaded the stage hands to refuse to 
work with Opera on Tour bscause the 
company was using recorded music.?7 
The union had attempted to distinguish 
between the two cases by pointing out 
that, in Opera on Tour v. Weber, the 
union was attempting to gain employ- 
ment of musicians who had never been 
retained. In the later case, they were 
fighting against a discharge oi employed 
musicians. The court dismissed this as 
a distinction without a difference. 

What was most interesting in the 
Manuti case was the treatment by the 
courts of the criterion defined by the 
Supreme Court for determining the num- 
ber of musicians required. The counsel 
for the union had demanded that the 
court establish the-number of musicians 
that the station required. His reason- 
ing stemmed from the admission of the 
court in United States v. Fetrillo that 
“there are many factors that might be 
considered in determining how many em- 
ployees are needed on a job. . . . Cer- 
tainly, an employer’s statements as to 
the number of employees needed is not 
conclusive as to that question.” Never- 
theless, argued the court, “A fortiori in 
an equity case ... it cannot be per- 
missible for a court to sit In judgment 
upon a good faith assertion by the licen- 
see .. . as to how the licensee should 
run his business... . For a court or 
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jury to tell a licensee how many em- 
ployees he ought to think he needs 
might be just as tyrannical . . . as ‘for 
a labor union to tell him.” 48 

This is an excellent example of the 
way that judicial ignorance of ordinary 
collective bargaining practices over work 
standards can lead to judicial pro- 
nouncements wrecking the collective 
bargaining process. 


TAFT-HARTLEY ACT 


The next legislative attempt to out- 
law so-called featherbedding practices 
was Section Eight (b) (6) of the Taft- 
Hartley Act. The uncertain constitu- 
tionalitv of the Lea Act that was being 
litigated led the authors of the Taft- 
Hartley Act to define featherbedding as 
an unfair labor practice rather than a 
criminal act. The act declared it an un- 
fair labor practice for a union “to cause 
or attempt to cause an employer to pay 
. . . an exaction for services which are 
not performed or not to be performed.” 
This original clause was inserted in the 
Taft-Hartley revision of the National 
Labor Relations Act in 1947; it was 
kept intact in the revisions added by the 
Landrum-Griffin Act of 1959. 

These provisions of the’ Taft-Hartley 
Act have been made virtually useless 
by two key cases: American Newspaper 
Publishers Assoctation v. the National 
Labor Relations Board and National 
Labor Relations Board v. Gamble En- 
terprises. The limited use of the Taft- 
Hartley Act to eliminate featherbedding 
had been forecast in an address of 
Roger M. Denham, the first general 
counsel of the National Labor Relations 
Board® He pointed out that the use 
of the term featherbedding in industry 
was very elastic, extending at times even 
to pay for holidays. On the other hand, 
he went on to say, the language of the 
statute was extremely narrow. The ex- 
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act meaning of the statute was spelled 
out in the cases cited. 

In this case the International Typo- 
graphical Union insisted upon resetting 
in type all of the material which it re- 
ceivel as molds or mats from other 
newspapers who had already set up ad- 
vertising material.2° The new set-ups 
were seldom if ever used for press pur- 
poses. The type, after it was set, would 
be consigned to the “hell box,” the col- 
Joquialism for the waste material which 
was to be melted down for reuse. By 
mutual agreement, this bogus, as it was 
called, was set in odd hours when no 
other work was available. The News- 
paper Publishers Association sought to 
have this practice come under the pro- 
scription of the unfair labor practice 
provision of the Taft-Hartley Act. After 
extensive litigation, it reached the Su- 
preme Court where Justice Burton, read- 
ing the opinion for the majority, de- 
clared: 


Where work is done by an employee with 
the employers’ consent, a labor organiza- 
tion’s demand that the employee be com- 
pensated for time spent in doing the dis- 
puted work does not become an. unfair la- 
bor practice. 

Section 8 (b) (6) leaves to collective 
bargaining the determination of what, if 
ary work, including bona fide “made work,” 
stall be included as compensable services 
and what rate of compensation shall be 
peid for it. 


On the same day the Supreme Court 
handed down its decision in the case of 
the National Labor Relations Board v. 
Gamble Enterprises. 

The musicians union had demanded 
that whenever a “name band” was em- 
ployed, the exhibitor had to employ, 
in addition, local musicians to play 
overtures, intermissions, and “chasers.” 


20 “American Newspaper Publishers Associa- 
tion v. National Labor Relations Board,’ La- 
bor Relations Reporter, Vol 31, No. 37 
(March 9, 1953), p. 1. 
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Gamble Enterprises moved to place this 
practice under the ban of the Taft- - 
Hartley Act. After litigation, it reached 
the Supreme Court where Justice Bur- 
ton, speaking for the majority, declared: 


Payments for standing by or for the sub- 
stantial equivalent of standing by are not 
payments for services performed, but when 
an employer receives a bona fide offer of 
competent performance of relevant serv- 
ices, it remains for the employer through 
free and fair negotiation to determine 
whether such offer shall be accepted and 
what compensation shall be paid for the 
work done. 


These decisions led to demands for re- 
vision of Clause Eight (b) (6). The 
following exchange between George W. 
Armstrong, Chairman of the Industrial 
Relations Committee of the National 
Association of Manufacturers, and Sena- 
tor Taft, when the former appeared be- 
fore the Senate Committee on Labor and 
Welfare in 1953, illustrates the thinking 
of both parties.## 


Mr. ARMSTRONG: It is recommended 
that the present featherbeddmg provision 
be strengthened by providing that it is an 
unfair labor practice to cause or attempt 
to cause an employer to pay for the hiring 
of employees who in his judgment are not 
required or for the performance of services 
which in his judgment need not be per- 
formed. 

SENATOR Tarr: Mr.’ Armstrong, this 
matter, of course, was up particularly in 
the conference committee on the Taft- 
Hartley Law in 1947. The difficulty we 
had was in determining who was going to 
determine whether this demand was a rea- 
sonable demand or not. We hesitated to 
give the Board power to go into every in- 
dustry and decide how many men were 
needed and how many men were not 


21 Hearings of the Senate Committee on La- 
bor and Public Welfare, United States Sen- 
ate, 83rd Congress, 1st Session, 1953, part 1, 
pp 257-58, quoted in Neil W. Chamberlain, 
Sourcebook on Labor (New York: McGraw- 
Hill, 1958), pp. 725-26. 
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needed. I see you put it ertirely in the 
employer’s judgment. That raises the 
question of the full-crew law The union 
said, “To run a train safely ws require five 
` men.” The employer said, “I want only 
four.’ Are you going to be absolutely 
bound by the employer’s decision on the 
question? You have the case of mine in- 
spectors where the union says, “To be safe 
in this mine we insist on two inspectors.” 
The employer seid, “One is enough.” 

Do you propose that the union cannot 
demand two men under those cases, when 
the subject of making the demand or in- 
sisting upon it as a condition of the con- 
tract becomes an unfair labor practice? Do 
you think we should go that far? 

Mr. ArmstronG: I think the employer 
is about the only one who can judge as to 
the work to be performed and the people 
required to do that work. 

SENATOR Tarr: In effect, what you say 
is that the union cannot say to the em- 
ployer, “We want two mine inspectors,” 
because if they do, they are subjecting 
themselves to an unfair labor practice 
judgment. 

That seems to be rather a radical posi- 
tion for us to take. If you co not do that, 
then you have to say somebocy will deter- 
mine, the Board presumably whether it is 
a reasonable demand or not. Then you 
put the Board into the actuel operation of 
a thousand industries about which they 
know very little and are hardly competent 
to decide 

Mr. ARMSTRONG: I can see in cases 
where safety is involved, that there is con- 
siderable room for someone else aside from 
the employer to have a voice in that. But 
in these instances, there is no hazard here, 
no hazard question at all. 

SENATOR Tarr: I mean the man might 
say, “We can’t play decent music with 
three men, we have to have five in this 
‘theater. And we insist, in order to show 
our proper professional capacity, we must 
have five men.” 

Do you rule that out as an unfair labor 
practice if they demand five instead of 
three in the movie orchestras? I want to 
call your attention to the difficulties that 
we are up against as a method of trying to 
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work up- practical solutions to problems 
even if we agree on the principle. 


As early as 1953, Professor Aaron? ob- 
served that attempts to place statutory 
restraints on featherbedding were self- 
defeating.2* It was part of the difficulty 
of attempting to legislate against objec- 
tives rather than means. 


STRETCHOUT 


Arthur Goldberg, Special General 
Council to the American Federation of 
Labor and Congress of Industrial Or- 
ganizations, has observed that the other 
side of the featherbedding question is 
the stretchout. He points out that the 
labor movement has never attempted to 
overcome the stretchout by legislative 
means and that it is equally impractical 
for management to overcome the prob- 
lem of featherbedding by legislative 
means. He calls upon both parties to 
stick to collective bargaining. He puts 
it in these words: “Union practices 
which employers denounce as feather- 
bedding are the counterpart of employer 
practices which unions denounce as the 
stretchout.” 78 If featherbedding may be 
defined as union insistence on pay for 
work that is not done, the stretchout 
may be defined as employer insistence 
that workers perform more work with- 
out corresponding additional pay. 


If it is bad for a union to ask for pay 
for work which is not being done, it must 
be, from a balanced view, equally bad for 
an employer to require the union to agree 
to extra work without the employer pay- 
ing for it. But we have not heard of 
anybody’s recommending legislation which 
would make it an unfair labor practice for 
employers to require unions to agree to a 
“stretchout” provision.?* 

22 Aaron, op. cit. 

48 Hearings of the House Antitrust Subcom- 
mittee, United States House of Representa- 
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However, the problem still remains. 
What is to be done when collective bar- 
gainirg fails to function? At what 
point and with what mechanism can 
society say to a group of workers that 
while it recognizes a property right in 
the jcb, it does not recognize the right 
to use this property right indefinitely 
to burden the social efficiency of the 
country? 

Severance pay has begun to appear in 
collective bargaining. The unions view 
it as consolation money. Employers 
view it as a bribe to workers to lift a 
ban against a practice which they had 
no business imposing in the first place. 

The frank recognition of the job as 
a property right would institutionalize 
severance payments in a rational frame 
of reference. The payments would be 
keyed to the deprivation of earning op- 
portunities. In turn, some voluntary 
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arbitration mechanism could be de- 
veloped which would do for obsolete 
jobs what eminent domain has done for 
obsolete property right. That is, it 
would inform the party at interest that 
the issue properly before the tribunal no 
longer was whether or not his obsolete 
job was to be continued, but what com- 
pensation was proper for being com- 
pelled to give up a property right that 
had become obsolete. 

In a sense, we are recommending the 
extension to the work force of a prac- 
tice that is quite common among top 
managerial personnel. It is not uncom- 
mon for a top executive to be given a 
contract which guarantees him a certain 
number of years of pay. If the board 
of directors wishes to dispense with his 
services earlier than the termination of 
the contract, they are expected to buy 
back the contract. 


The Impact of Landrum-Griffin on Union Government 


By Paume Tarr 


Axsstract: The Landrum-Griffin Act passed in 1959 treats 
of the practices of labor unions in the various areas of union 
government and practice, particularly elections, financial mat- 
ters, and trusteeships. The legislation is of too recent origin 
for its full impact to have become clear. Some possible effects 
on labor organizations include factionalism within locals and 

/ amalgamation of small locals into larger units. On one hand, 
the act encourages individual members of locals to participate 
in local union elections and campaigns. At the same time, the 
requirements of the law for record-keeping and reporting make 
office-holding burdensome for members of locals. On the other 
hand, the act requires costly election and accounting procedures 
which force small locals to merge. Thus, individual members 
are deprived of opportunities for participation. On balance, 
it appears that the Landrum-Griffin Act affects small unions 

. about whose practices ethical questions had not been raised 
more than it affects the large unions whose practices had been 
investigated and questioned, because the large unions can re- 
tain lawyers to manage their affairs. It is also possible that 
future subversive infiltrations of the unions will be more diffi- 
cult to check than past attempts, because fewer restraints are 
countenanced on campaigning within the unions. 
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HE Landrum-Griffin or Labor-Man- 

agement Reporting and Disclosure 
Acé of 1959 affects the government of 
labor unions through the provisions de- 
fining the rights of members, the re- 
quirements that labor unions and their 
officers submit annual reports to the 
United States Secretary of Labor, the 
regulations of union elections, the con- 
ditions for trusteeships inrposed by na- 
tional and international unions on their 
locals, and the requirement that fidu- 
ciary officers of labor unions be bonded. 
While most of the adverse evidence as- 
sembled by the Senate committee in- 
vestigating labor and management prac- 
tices revealed diversion or misuse of un- 
ion funds by officers of a few unions, 
the law also strives to regulate other 
areas of union administration as well. 
Sectior. Two: 


, . . finds from recent investigations in the 
labor and management fields, that there 
have been a number of instances of breach 
of trust corruption, disregard of the rights 
of individual employees, and other fail- 
ures to observe high standards of responsi- 
bility and ethical conduct which requires 
further and supplementary legislation that 
will afford necessary protection of the 
rights and interests of employees and the 
public generally as they relate to the ac- 
tivities of labor organizations, employers, 
labor relations consultants, and their off- 
cers and representatives 


BEL oF RIGHTS 


The “Bül of Rights” gives to every 
member of a union equal rights and 
privileges to nominate candidates for of- 
fice, vote in elections or in referendums, 
attend membership meetings and par- 
ticipate in the deliberations and voting 
upon the business of the union. This 
requirement has necessitated changes in 
union constitutions in instances where 
some members were denied full and 
equal participation in the affairs of the 
organization. As a rule, such situations 
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have arisen when unions of skilled work- 
ers extended their jurisdiction or their 
industrial province in which they re- 
cruit their members. 

For example, the International Broth- 
erhood of Electrical Workers was origi- 
nally established as a union of skilled 
journeymen. Many years after its for- 
mation, the union decided to recruit em- 
ployees in the “miscellaneous branches 
of the electrical industry” in which fac- 
tory operatives of lower skills and earn- 
ings were engaged. The latter were 
given Class B charters, and whereas a 
local union of journeymen electricians 
was entitled to “one vote for each mem- 
ber in good standing on the first of the 
month in which the [International Con- 
vention] is held,” the Class B local un- 
ions were entitled to one vote for each 
one hundred members or less and one 
vote for each additional one hundred 
members or less. Moreover, the local 
unions of journeymen electricians were 
entitled to a delegate for the first one 
hundred members or less and an addi- 
tional delegate for each additional one 
hundred members or majority fraction 
thereof, while Class B locals were al- 
lowed one delegate for the first five hun- 
dred members or less and one additional 
delegate for each additional five hun- 
dred members or less. Moreover, Class 
B delegates could only vote on issues 
affecting Class B locals, restrictions not 
imposed on the journeymen locals. A 
few other unions of -skilled workers 
had for somewhat similar reasons estab- 
lished divisions within their organiza- 
tions which had inferior voting rights. 


Voting and fees 


The Bill of Rights also lays down 
rules for increases in the rates of dues, 
Initiation fees, and assessments. These 
restraints are not likely to affect many 
organizations, because a number of un- 
ions require more than the simple ma- 
jority which the law imposes for chang- 
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ing members’ contributions., It has been 
customary in a large number of labor 
organizations to require prior notice to 
the members of plans to increase dues 
or to impose an assessment. In many 
unions, local assessments, even when re- 
ceiving the required approval by the 
membership, must, nevertheless, be rati- 
fied by the heads of the international 
union. It is not unusual for a local as- 
sessment to be set aside by the chief 
officers even when endorsed by the lo- 
cal membership. In the case of a labor 
organization, other than a local labor 
organization or a federation of national 
and international unions, an assessment 
under the law can only be levied by a 
majority vote of the delegates voting at 
a regular or special convention, by ma- 
jority vote of the members voting in a 
referendum, or by the majority vote of 
the executive board or a similar govern- 
ing body authorized to take such ac- 
tion. This provision scarcely affects any 
labor organization, and, in fact, some 
unions require more than a simple ma- 
jority for approving assessments. Dis- 
cussions by union officers indicate that 
there is considerable reluctance among 
labor unions to levy assessments, al- 
though abuses are certairly possible and 
have existed. In contrast to the re- 
quirements that all members have equal 
rights, the provisions with respect to the 
voting of assessments or increasing dues 
and assessments should have little ef- 
fect upon the practice of labor organi- 
zations. 


Rights of assembly 


Aside from equal rights to participate, 
this section also compels labor organiza- 
tions to grant their members the right 
to assemble with each other and to ex- 
press their views on issues before them. 
Free speech is guaranteed to members 
attending the meetings of the union. 
They must be allowed to express their 
opinions freely upon candidates for un- 
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ion office or upon other business of the 
union. This section will necessitate im- 
portant revisions in the constitutions 
and bylaws of many labor organizations. 
Union constitutions have frequently im- 
posed prohibitions upon meetings and 
caucuses outside of those authorized by 
the organization. Violations of these 
provisions were frequently treated as 
capital offenses, denounced as dualism, 
and made subject to severe penalties up 
to expulsion. Prohibitions of what might 
be described as slander but might, in 
fact, be criticism of officers or candi- 
dates for office have been embodied in 
union constitutions. This section nulli- 
fies all such prohibitions, and makes it 
possible for members to organize op- 
position factions within ‘unions and to 
publish literature on issues they regard 
as important without risking charges 
and penalties. The exercise by union 
members of the rights in this section is, 
of course, subject to reasonable rules 
and regulations imposed by the union 
itself. i 


Recourse to the courts | 


Another restraint upon traditional un- 
ion conduct is the elimination of the 


> bar against members suing the union or 


its officers before exhaustion of internal 
remedies. Under most union constitu- 
tions, members who brought suit before 
exhausting appeals provided within the 
union could be summarily expelled, and 
such expulsions were often supported by 
the courts. The principle followed by 
the courts was based upon the theory 
that, as private organizations, labor un- 
ions should be encouraged to settle their 
own problems. Both because it was de- 
sirable to encourage self-regulation and 
because intervention in the affairs of 
private groups might create excessive re- 
liance upon and burdens for the courts 
and because union rules might not be 
clearly discerned and understood by 
outsiders, the courts tended to insist 
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that those union members seeking re- 
lief against the rules and decisions of 
their organizations had to exhaust the 
remedies provided by the union, such as 
appeals to union tribunals, made avail- 
able to them by the organization. On 
the whole, the appellate procedures pro- 
vided by unions have worked effec- 
tively. It has been charged that union 
members penalized for violation of some 
rule might have to wait long periods of 
time before exhausting the remedies pro- 
vided by their organizations. In the 
meantime, they would suffer severe pen- 
alties. Under the new law, an organiza- 
tion cannot limit the right of any mem- 
ber to institute an action in a court or 
before an administrative agency, except 
that members can be required to ex- 
haust “reasonable hearing procedure” 
witnin the organization not to exceed a 
four-month span of time. This provi- 
sion makes possible the making of com- 
plaints to the courts and other agencies 
of government without a member run- 
ning the risk of being penalized for 
violation of the union’s constitution by 
overruling any restrictions placed upon 
such action by the union. 


Disciplinary actions 


Another section of the Bill of Rights 
prescribes the procedure that must be 
followed in disciplinary action against 
members. It requires that charges be 
specific and written, that the accused 
be given reasonable time to prepare a 
defense, and that a fair hearing must 
be provided. These provisions do not 
exceed the requirements of virtually all 
unicn constitutions All labor organi- 
zations, at least those which are not 
plant or company unions, require that 
charges against members must be pre- 
sented in writing and that a reasonable 
time must elapse before the charges are 
heard, so that a defendant can prepare 
a defense. Some unions have been find- 
ing that appeals against small or nomi- 
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nal fines or reprimands place a heavy 
burden upon the chief officers who are 
required to hear appeals against penal- 
ties imposed by locals. Demands by 
accused members for complete and ac- 
curate transcripts have placed some lo- 
cal unions under severe financial bur- 


dens, and the inability of some unions 


to handle minor infractions of trade 
rules directly and outside of formal 
procedure may create severe strains 
upon their administrative organization. 

The Bill of Rights also requires that 
union members, upon their request, 
must be given a copy of the collective 
agreement under which they are em- 
ployed. In addition, copies of the 
agreement must be kept at the head- 
quarters of the union for inspection by 
anyone affected by it. This provision 
also follows the general practice of la- 
bor unions. While there are instances 
in which members have not been in- 
formed of the content of their agree- 
ments, such instances are by no means 
typical of the attitude of labor organi- 
zations in this matter. One would, con- 
sequently, conclude that the most sig- 
nificant changes brought about by the 
Bill of Rights would be in abolishing 
differential voting rights in the few 
unions in which discrimination between 
classes of members has existed and in 
allowing the formation of formal and 
informal groups within the union seek- 


. ing changes or pursuing a specific policy. 


It is possible that the Bill of Rights 
might encourage the growth of faction- 
alism within unions, because dissidents 
will be able to organize without danger 
of being penalized for what has been 
historically regarded in many organiza- 
tions as a serious violation of union 
rules. There has not, so far, been suff- 
cient time to observe the operation of 
these provisions, and their effects, where 
clear, do not appear to be serious. ‘ It 
should be noted that enforcement of the 
Bill of Rights section depends upon in- 
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dividual appeals to the courts and not 
upon government initiative. 


REPORTING 


The law requires unions and their 
officers to report certain information to 
the Secretary of Labor. Labor organi- 
zations are required to adopt a consti- 
tution and bylaws; and the name of 
the local, the officers, the kind and size 
of payments members are required to 
make, the qualification for admission to 
the union, the issuance of work permits, 
the regularity of meetings, methods of 
election, and the imposition of penalties 
for violation of the union’s regulations 
must be described. This kind of infor- 
mation is usually contained in the con- 
stitution and bylaws of regular unions, 
and the effect of these requirements 
upon the corduct or activity of the 
typical labor union is not likely to be 
great. In fact, the constitutions of lo- 
cal unions, in addition to the informa- 
tion required by the law, frequently 
contain instructions on parliamentary 
procedure, the benefits provided by the 
union, and the methods for calling 
strikes. This information, therefore, 
places no burden upon the organiza- 
tions of labor. A large number of lo- 
cal unions publish their carstitutions 
and bylaws, and virtually all the infor- 
mation required by this section of the 
law would be found in these documents. 
By June 1, 1960 the United States De- 
partment of Labor had received 52,278 
reports from labor organizations. 

In addition to the filing of the above 
reports, every labor organization is re- 
quired annually to file a financial re- 
port giving its assets and liab‘lities, the 
receipts and sources from which they 
were derived, and the salary, allow- 
ances, and other direct and indirect 
disbursements, including reimbursed ex- 
penses, paid to those officers and em- 
ployees who had received $10,000 or 
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more in the aggregate during the fiscal 
year. 


+ 
Loans 


Loans to officers and employees of 
more than $250 and to.business must 
also be reported, and loans to an officer 
or employee cannot exceed $2,000. In 
the case of loans to business enterprises, 
a statement of the purposes, security 
given, and arrangements for repayment 
must be reported. This clause was very 
likely the result of testimony which 
showed that officers of the Teamsters’ 
Union hed borrowed thousands of dol- 
lars in unsecured and interest-free loans - 
from the union treasury and had used 
these funds for personal investment. 
Not only was the organization losing the 
interest which the funds could normally 
earn, but, obviously, an imprudent in- 
vestment of the borrowed funds might 
eventually lead to serious losses to the 
union. As for loans to businesses, the 
listing requirement should eliminate the 
lending of funds with or without inter- 
est charges to favorite entrepreneurs. 
There have, however, been instances 
where a union has found it desirable to 
make lozns to employers with whom it 
had contracts in order to maintain the 
solvency of the enterprise and protect 
the jobs of members. Loans for such 
purposes are usually made with full 
knowledge of the membership and the 
public and are, in fact, widely adver- 
tised for public relations purposes. The 
financial intervention by ‘a union to 
conserve the jobs of its members by 
supporting an enterprise in temporary 
financial difficulty has customarily been 
hailed as an act of statesmanship. It 
is loans made merely to aid friends and 
partners of the officers without the 
knowledze of the membership or pub- 
lic disclosure which Congress obviously 
sought to curtail. The evidence indi- 
cates that the lending of funds to offi- 
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cers or to favorite enterprises has never 
been an extensive practice among la- 
bor organizations, and the publicizing of 
such action is not likely to have a broad 
effect upon union functions or policy, 
although publicity may, in a few in- 
stances, tend to restrain gross viola- 
tions of fiduciary trust. 


Books open to members 


Financial reports must be made avail- 
able to members, and, for just cause, 
the union must allow any member to 
examine books and records upon which 
the financial report is based. At the 
court’s discretion, the union can be 
compelled to pay the attorney fees of 
the members bringing an action under 
this section. The great majority of un- 
ions have submitted financial reports, 
but in some instances the reports could 
scarcely be regarded as revealing more 
than a minimum of pertinent informa- 
tion. It is not likely, aside from a few 
sensational instances, that much new in- 
formation will be revealed. By July 15, 
1960 the Department of Labor had filed 
financial reports from 39,080 unions. 
Preliminary checks have not revealed 
new and startling information. It has, 
however, been possible to gain a better 
knowledge of the membership, the in- 
come expenditure collective bargaining 
activity of District Number Fifty of 
the United Mine Workers of America, 
which heretofore had not been clearly 
known. No one would, of course, be- 
lieve that the failure of District Num- 
ber Fifty to make public this infor- 
mation was due to the remotest kind 
of financial manipulation, because such 
practices would not be tolerated in an 
organization headed by John L. Lewis. 
The evidence shows that the salaries of 
the great majority of union officers are 
quite modest, and their expense allow- 
ances are normally not of a magnitude 
that would arouse the envy of business 
executives. Nevertheless, the filing’ of 
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these reports, which are open for pub- 
lic inspection, can reveal legal but not 
completely ethical conduct which might 
otherwise remain hidden. 


McFetridge case 


An interesting piece of information 
that came to public notice involved the 
salary ard grants paid by the Building 
Service Employees’ International Union 
to its president, William F. McFetridge. 
The latter is one of Chicago’s leading 
citizens, a member of the Park Com- 
mission, and a person with sufficient 
prestige in the community to be chosen 
on the citizens’ committee to advise the 
Mayor of Chicago on methods of han- 
dling a recent police scandal. 

Mr. McFetridge was paid $35,000 a 
year by his union and he received over 
$4,530 during this period as expenses. 
In addition, he was paid in grants and 
donations over $88,000 and received 
from the Chicago Flat Janitors Union, 
an affiliate of the international of which 
he was also president, another $25,000. 
It had always been assumed that the 
highest salary paid to a union executive 
officer was $60,000 received by Presi- 
dent George M. Harrison of the Broth- 
erhood of Railway Clerks. There was 
no mystery or secret about Mr. Harri- 
son’s salary, part of which he returned 
to his union. In the case of one of 
Chicago’s leading citizens, the total re- 
ceived is unprecedented, and obviously 
the effort to disguise the size of the 
emolument indicates that the recipient 
recognized that it might not be entirely 
commensurate with the services he per- 
formed for this relatively low-paid group 
of workers. It should also be noted that 
Mr. McFetridge is a member of the 
American Federation of Labor and Con- 
gress of Industrial Organizations Execu- 
tive Council and undoubtedly voted for 
the codes of ethical practices. There 
is, of course, an unanswered question 
whether the payment of such a stagger- 
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ing amount to its chief executive was in 
harmony with the requirement that offi- 
cers of labor unions must “hold its 
money and property solely for the bene- 
fit of the organization and its members.” 


Disclosures not surprising 


Aside from the discovery of occa- 
sional unrestrained greed, the reports 
have not shown very much new. On 
the whole, union officers receive modest 
compensation which seldom reflects the 
responsibilities and services they per- 
form for their members. The law has, 
however, had some effects that are un- 
desirable, and which, in fact, may lead 
to the growth of larger units and to the 
discouraging of office holdirg by the 
conscientious and devoted trade union- 
ist in fear that he will run afoul of the 
law. Reports that there are penalties 
for violation of some of the provisions 
have led some local union officials to 
shy away from their posts. Of the more 
than 71,000 local unions in the United 
States, a large number are small groups 
which normally do not retain full-time 
officers. Secretaries and business agents 
are paid nominal sums. Sometimes sec- 
retaries receive as little as the amount 
of the dues charged by the union; and 
business agents may be paid the value 
of time spent in negotiating contracts 
or grievances. ‘These posts are nor- 
mally held by members who are de- 
voted to the union and are willing to 
undertake tasks carrying little remu- 
neration or honor and which occasion- 
ally incur considerable inconvenience 
and frustration. It should be remem- 
bered that many of these ocal officers 
are not trained bookkeepers or office 
workers. It has been noted in the past 
by both officers of unions and students 
of the labor movement that frequently 
what appears as embezzlement of funds 
is only poor and inexpert keeping of ac- 
counts. As a result, a fear of holding 
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office has permeated the ranks of some 
organizations of labor. It is a fear 
which has led Assistant Secretary of 
Labor John J. Gilhooley to’ announce 
that the penalties under the; law were 
based upcn knowing falsification and 
not of unintentional error. 

The sections of the law imposing more 
strict financial accountability can have, 
however, a salutary effect upon local 
union record-keeping. Over the years, 
chief financial officers of international 
unions have often pleaded with their lo- 
cals for better and more effective record 
keeping and for the bonding of all who 
handle the local’s finances. Such pleas 
have, at times, been disregarded be- 
cause of the difficulties local unions find 
in selecting members experienced in 
keeping financial records and because 
the expense of bonding might deter a 
local union from purchasing an ade- 
quate surety. In many instances, such 
affices are not eagerly sought, and the 
membership is grateful to those willing 
to spend the time and effort to perform 
the unremunerated chores ‘of the local 
union. Because of the rules imposed by 
the Landrum-Griffin law, a number of 
unions have been able to impress upon 
their locals the desirability’ of following 
adequate accounting procedures, and, as 
a result, unions are likely to gain better ` 
accounting and record-keeping as a by- 
product of this legislation. 


Stimulus to growth 


Anotier result may be the growth in 
the size of the local union, The neces- 
sity for submitting reports and keeping 
records in a prescribed manner, or even 
in a form that will meet the require- 
ments of the law, has imposed consider- 
able expenses upon some locals and has 
stimulated campaigns for mergers. It 
is doubtful whether such tendencies are 
desirable and whether they do not tend 
to operate against greater participation 
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of the membership in the affairs of the 
local. The larger the unit, the more 
difficult becomes direct participation of 
the ordinary member in the governing 
of its affairs. Once the union reaches a 
given size, it must delegate many of the 
tasks of day-to-day operation to full- 
time officers. In that way the areas of 
activity of the ordinary member are in- 
evitably reduced. 

Conflicts of interest are prohibited. 
It has been shown that in a number 
of instances union officials representing 
wcrkers of a given employer have had a 
financial interest in the firm with which 
they were negotiating. Officers of la- 
bor organizations, employees, excepting 
those performing exclusively clerical and 
custodial services, are required to re- 
port any holding of assets by them- 
selves, their spouses, or minor children 
in such enterprises. Bona fide invest- 
ments in securities traded on a securi- 
ties exchange registered as national se- 
curities exchange under the law and 
other types of investments are exempt 
from this requirement. 


TRUSTEESHIPS 


The imposing of trusteeships or re- 
ceiverships is regulated. These are ar- 
rangements whereby the parent organi- 
zation takes over the administration of 
one of the subordinate divisions, usually 
a local union. The reasons for impos- 
ing a trusteeship are not likely to be the 
same in all unions or under all circum- 
stances. The international union may 
become aware of dishonesty of local of- 
ficers, of their failure to administer 
contracts properly or to distribute the 
available employment fairly. A local 
union may be wracked by factionalism 
or wildcat strikes, or its officers may 
not be making sufficiently energetic ef- 
forts to organize other workers in its 
jurisdiction, Elections may not be hon- 
estly held, or some other administrative 
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deficiency may have developed requir- 


ing the intervention of the international 
union. Under any one of the above and 
also other instances, the international 
union may temporarily take over the 
administrative responsibilities of a lo- 
cal union. The severity with which the 
intrusion in the affairs of the local un- 
ion is exercised differs and is determined 
for most unions by the character of the 
problem the intervention is designed to 
meet. Placing a local under a trustee- 
ship may mean only that an officer of 
the international union has been au- 
thorized to oversee the activity of the 
local union and that the local officers 
are free to exercise their functions. In 
other instances, a trusteeship may mean 
the displacement of the local officers by 
a representative of the international un- 
ion. The assets of the local may be 
taken over and its contract administered 
by the trustee. 

The great majority of unions have been 
reluctant to impose trusteeships except 
under circumstances which threaten the 
welfare of the local union or its mem- 
bers. There have, however, been in-: 
stances in which the power to impose 
trusteeships has been abused by the top 
officers and the trusteeship used as a 
means to gain political or financial ad- 
vantages. In some instances, interna- 
tional unions have indefinitely pro- 
longed the period of trusteeship so that, 
instead of this procedure being a tempo- 
rary method to improve the functioning 
and administration of an errant local 
unit, it became instead a means for in- 
creasing financial and political power of 
the top officers. Notably in the Op- 
erating Engineers’ Union, trusteeships 
have been established, ostensibly be- 
cause of factional or other difficulties 
interfering with the functioning of the 
local unions, and were continued for 
long periods of time with no effort made 
to release these local bodies from re- 
ceiverships. In some other unions, it 
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has been shown that trusteeships were 
sometimes imposed to prevent political 
dissidents within the organization from 
gaining control or influencing a local 
union. Trusteeships must be reported 
with the reasons for their establishment, 
and a complete account of the financial 
condition of the local union or other 
unit placed under trusteeship given. By 
thé close of the 1960 fiscal year, 592 
were reported, 285 were terminated, and 


‘72 new ones assumed. The trusteeship 


can only be imposed in accordance with 
the constitution and bylaws of the or- 
ganization and must be designed for 
the purpose of correcting financial mal- 
practice, assuring effective performance 
of bargaining obligations, or restoring 
democratic rights or other legitimate 
purposes of the union. A trusteeship 
established in accordance with the pro- 
cedure of the union and for a proper 
purpose is deemed valid for eighteen 
months. After the expiration of this 
term, the trusteeship automatically 
ceases unless “the labor organization 
shall show by clear and convincing 
proof that the continuation cf the trus- 
teeship is necessary and proper under 
the law.” ‘The provisions relating to 
trusteeships will only affect a few labor 
organizations, and while these may be 
large and important unions, the re- 
quirements of the law should not place 
excessive. burdens upon many organiza- 
tions. The great majority of unions 
have always been diffident about using 
this device and should not find the 
limits harmful. 


ELECTIONS 


Officers of national and international 
unions must be elected at least once 
every five years by a secret referendum 
ballot or by the delegates at convention 
chosen by secret ballot. Local officers 
must, be chosen at least every three 
years by secret ballot of all members. 
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Unions are required to allow the circu- 
lation of campaign material in behalf of 
candidates. and whenever the union dis; 
tributes campaign material in behalf of 
one candidate, the same privilege must 
be accorded to other candidates at their 
request. Candidates are allowed to in- 
spect the list of voters and their ad- 
dresses once within thirty days prior to 
the date of election. Ballots must be 
preserved for one year, and the same 
requirement is imposed upon the na-, 
tional officers for the preservation of 
the credentials of delegates and minutes 
pertaining to the election of officers. 
Members can appeal to the secretary 
for redress after they have exhausted 
their appeals to the officers of the un- 
ion and have received no decision within 
ninety days. 

On the whole, these rules should not 
be burdensome, but, in some instances, 
they have imposed expenses, upon labor 
organizations by the rule that secret 
elections must be held even if there are 
no contestants for office. The anxiety 
for running and for holding office as- 
sumed te exist among labor union mem- 
bers is far from universal. In many 
instances, the offices are not sought, and 
members are. annually re-elected with- 
out contest. It has been customary in 
such inszances to avoid the expense and 
trouble of holding an election. Under 
the rule, however, as interpreted by the 
Department of Labor, an election with 
a secret ballot must be held under the 
above circumstances. This appears need- 
less, except on the theory that the secret 
election may, despite the absence of 
opposition, allow dissidents to register 
their disapproval. On the whole, these 
requirements impose little.burden upon 
the organizations of labor. 


Frmst RESULTS 


The results of the operation of the 
Labor-Management Reporting and Dis- 
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closure Act have certainly been far less , 


sersational than many of the propo- 
nents of reform had anticipated. It has 
been assumed by some employer op- 
ponents of organized labor as well as by 
doctrinaire democrats, frequently with 
Stalinist, Trotskyist or left-wing social- 
ist backgrounds, that the trade unions 
are. infiltrated with corruption and prone 
to antidemocratic excesses. It has been 
part of the creed of both groups that 
‘union members are kept in virtual bond- 
age by oppressive leaders and, given an 
oppcrtunity, that members of unions 
will immediately rid themselves of their 
present officers and select those more 
acceptable to employers. The former 
communist and socialist who now ap- 
pears as an espouser of democracy has 
usually developed an antitrade union 
bias because the unions have, on the 
whole, rejected his diagnosis and pre- 
scriptions for the future. Behind de- 
mands for democracy in unions lies a 
hatred of the one institution which has 
prevented the collectivists of all colora- 
tions from finding a ready audience. It 
is Interesting to observe the results of 
the operation of the Landrum-Griffin 
Act in its first-year and to note to what 
extent the reality conforms to their pic- 
ture of the situation. 

Compelling reforms in the procedures 
of several organizations which had been 
guilty of serious violations of the rights 
of their members and the imposition of 
more strict methods of accounting and 
of financial responsibility have been 
highly desirable. It might be argued 
that these results would justify correc- 
tive legislation. On the other hand, the 
belief that the legislation would seri- 
ously affect many organizations of la- 
bor is fallacious and merely shows that 
the views of the reformers have been 
unduly influenced by a few cases of 
evil and venal conduct. 

The Bureau of Labor-Management 
Reports, which maintains field offices in 
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twenty-two cities and is charged with 
investigating alleged violations, has re- 
ported investigating 1,445 cases involv- 
ing 2,041 violations. Of those, 1,130 
were closed while 911 were pending at 
the end of the year. Compliance was 
obtained in 170 investigations, and 960 
were closed because they involved ac- 
tions which either occurred before the 
enactment of the law or were not pro- 
hibited by the statute. Complaints were 
also somewhat higher because investiga- 
tions were made on the basis of charges 
without attempts to determine where 
there existed grounds for believing a vio- 
lation had taken place or the conduct 
against which a complaint was made was 
among those prohibited. Even assum- 
ing that every complaint was valid, the 
number filed would tend to show a high 
level of behavior on the part of Ameri- 
can unions and their officers. It is also 
significant that many complaints are 
over trivial matters, that charges are 
frequently made out of ignorance or 
malice, and that the overwhelming ma- 
jority of unions are well and honestly 
run. The 1,445 cases in a universe of 
over 71,000 of local, regional, and na- 
tional unions affect, at most, about two 
per cent of the total number. 

Up to the present, the law had had 
no serious effect on the functioning of 
unions. The enormous delegation of 
power to the Secretary of Labor could, 
however, in the future, lead to harass- 
ment of organizations that have, for po- 
litical or other reasons, earned his dis- 
favor. 

Many organizations which have been 
publicly flogged by legislators and their 
investigating committees are doing, with 
the aid of competent legal advisors, 
very well. Some of the more virtuous 
unions, against which not a finger of 
suspicion has even been raised, are, 
however, finding the going a little more 
difficult. As in the past, employers ap- 
pear to be more concerned with the 
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kind of bargain they can make and the, 


severity or flexibility of contract en- 
forcement than with the ideology or 
virtue of the union and its leaders. 
The left-wingers who believed that the 
new law might aid their program to in- 
filtrate and undermine the ald unions 
and their leaders have not yet had time 
to show their plans. But there can be 
no doubt that had the law been on the 
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statute Looks it would have made it 
more difficult for the unions to handle 
the communist problem in their ranks 
and in the old Congress of Industrial 
Organizations. Perhaps we will in the 
future be treated to another campaign 
to capture the labor unions, and the in- 
filtrators may find in the United States 
as they did in Europe that the “reac- 
tionary is the Reds’ best friend.” 


* Impact of Landrum-Griffin on the Small Employer 


By Epwarp B. Sums 


ABSTRACT: The Landrum-Griffin Act emerged from an emo- 
tional climate of concern over the union practices revealed by 
the McClellan Committee. Although aimed primarily at the 
Teamsters Union, the act visits hardships upon small business- 
men and small local unions, particularly through amendments 
to the Taft-Hartley Act contained in Title Seven. There is 
more to the Landrum-Griffin Act than the publicized “Bull of 
Rights” for union members. It can be argued that the act is 
a series of compromises lacking agreement on basic principles. 
This view is supported by the specific exemptions provided 
for the garment and the construction industries. These ex- 
emptions granted to certain small businesses and not available 
to other small industries may well undermine the constitution- 
ality of the Landrum-Griffin Act. In effect, the act, in its at- 
tempt to curtail the disreputable practices of a few union lead- 
ers, discourages the efforts at statesmanship of the union 
leaders who are more concerned with long-range benefits for 
the workers than with short-term victories. Large, nationally 
organized companies are not particularly affected by the new 
act, but smaller employers who are already unionized are 
placed at a disadvantage by the improved position of their 
nonunionized competitors who wish to resist unionization. 
The fact that time is required for the Landrum-Griffin Act to 
be interpreted and understood will be to the further detriment 
of the small employer. 
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N September 14, 1959 President 
Eisenhower signed into law the 
Labor-Management Reporting and Dis- 
closure Act, more widely known as the 
Landrum-Griffin Bill. Certain federal 
legislators have also termed it “Labor’s 
Bill of Rights.” The act is not popular 
with labor unions. It is dimly regarded, 
also, by many small businessmen who 
feel that they have been singled out and 
affected in a way vastly different from 
big business. 

Although the Teamsters Union was 
the chief target of the legisletors, it is 
the feeling of experts that this large 
and powerful union, with about one and 
a half million members, will be much 
less affected by the Landrum-Griffin Act 
than the smaller unions. Information 
and reports required by the new law 
are much more readily compiled by 
large unions with their full staffs than 
by the smaller locals. In general, it ap- 
pears that the large national union, like 
the large national corporation, is in a 
much superior position to cope with the 
expensive requirements and complexities 
of the new law than the smel local or 
the small business. The severe report- 
ing requirements of the new law will 
probably produce a further weakening 
of local union resources and local au- 
tonomy. The locals will have to sur- 
render to the national union many of 
their present reporting and fiscal re- 
sponsibilities. This cannot be done 
without simultaneously affecting the re- 
lationships between small businesses and 


local unions in their respective areas. 


The large company doing business in 
the national arena will not be as ad- 
versely affected by the expected loss in 
the vitality of the local union. 

From the point of view of our over- 
all economy, sections of the new act 
amending Taft-Hartley which pertain to 
picketing, “hot cargo,” boycotts, and 
“no-man’s land” tend generally to op- 
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erate to the benefit of the larger rather 
than the smaller employer. Employers 
in the needle trades industries—mostly 
small business—and employers in the 
building construction industry are ex- 
amples of characteristically small enter- 
prise directly affected by various Taft- 
Hartley amendments in the new act. 
Large and powerful employers, such as 
General Motors, General Electric, and 
Westinghouse, are relatively unaffected. 


SMALL BUSINESS BEARS IMPACT 


Small businesses not specifically ex- 
empted in the aet—as the garment in- 
dustry with respect to hot cargo is ex- 
empted—-now find themselves greatly 
weakened in contrast to the larger com- 
panies. Large corporations can face the 
competition of companies in the non- 
unionized areas of the nation much bet- 
ter than small companies can. In fact, 
when labor cost differentials make it 
advantageous to move to nonunion 
areas, the large corporations have suffi- 
cient financial resources to set up new 


- plants and to train new workers. Larger 


companies, also, can resist more success- 
fully the power of a union to limit their 
leaving the area. The smaller unionized 
employer cannot effectively fight the un- 


‘lon. He generally is in a marginal finan- 


cial concition. The new act makes it 
easier for nonunion companies to stay 
nonunion, but it makes it more difficult 
for the smaller unionized employer to 


‘escape the union. 


If the unionized small employer wants 
to remain in business, he finds it to his 
advantage to have his competition also 


. unionized. When the smaller unorgan- 


ized firms are enabled by law to resist 
unionization, the smaller organized em- 
ployer is adversely affected. This is the 
current situation in many . industries 
characterized by small business in the 
greater metropolitan areas of the East, 
the Midwest and the Far West. 
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BACKGROUND OF THE ACT 


This paper is mainly concerned with 
the Teft-Hartley amendments which are 
adverse to small businesses as well as to 
the smaller union locals. These amend- 
ments which were part of the Landrum- 
Griffin Act will be discussed in detail 
later in this paper. It is useful, first, 
to Ciscuss in a general way the emo- 
tional background which led to the 
passage of the act.? 

The Landrum-Griffin Act was passed 
by a Congress charged with emotional 
tension created by the labor racketeering 
investigations of the previous years. 
The first investigations into this area 
were those of 1949, when a House La- 
bor Committee appointed a subcom- 
mittee to look into reports of corrup- 
tion in unions. In 1954 President 
Eisenhower called for a congressional 
study to determine the need for laws 
to protect union health, welfare, and 
pension funds. In 1956 a subcommittee 
of the Senate’s Committee on Govern- 
ment Operations began a preliminary 
study of questionable activities in the 
Teamsters Union. In 1957, while both 
the Labor Committee and the Govern- 
ment Operations Committee competed 
for the right to investigate labor rack- 
eteering, the assignment was given to 
the Special Select Committee of the 
Senate headed by Senator McClellan. 
In 1958 the Senate passed a fairly mild 
reform bill, the Kennedy-Ives Bill, but 
this was defeated in the House of Rep- 

1 Critical analysis of sections of Landrum- 
Griffin which in no way affect small business 
can safely be left to authorities such as Rus- 
sell A. Smith, Professor of Law at the Uni- 
veisity 2f Michigan, and R W Fleming, Pro- 
fessor cf Law at the University of Ilinois 
See Russell A Smith, “The Labor-Manage- 
ment Repcrting and Disclosure Act of 1959,” 
Pirginia Law Review, Vol 46, No. 2 (March 
1960), >p 195-251; R W. Fleming, “Title 
VII: Tte Taft-Hartley Amendments,” North- 
western University Law Review, Vol 52, No 
6 (January-February 1960), pp. 666-710. 
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resentatives by a slim margin. Toward 
the close of 1958, Congress did pass a 
law to require the reporting of health, 
welfare, and pension plans. 

With the return of a heavily Demo- 
cratic majority in Congress in 1959, it 
was predicted that any labor reform 
legislation would be mild. This was 
the case with the Kennedy-Ervin Bill, 
which had the support of President 
George Meany of the American Federa- 
tion of Labor and Congress of Indus- 
trial Organizations, and which passed 
the Senate by a vote of ninety to one, 
with Senator Goldwater the lone dis- 
senter. 

Meanwhile, in the House, legislators 
had to choose from among a House La- 
bor Committee Bill, which pleased no- 
body, an even milder Shelley Bill, sup- 
ported by organized labor, or a stringent 
Landrum-Griffin Bill, which incorpo- 
rated most of the administration’s labor 
reform program. The last bill, how- 
ever, went beyond the administration’s 
proposals for tightening Taft-Hartley 
restrictions on picketing and secondary 
boycotts, and it was at this point that 
small business began to be affected 
without adequate consideration being 
given by Congress to its special prob- 
lems. All that the legislators were ob- 
viously concerned with was the effect of 
the proposed legislation on unions. 

The President gave his support to 
the Landrum-Griffin Bill on August 6, 
1959, and, after his nation-wide tele- 
vision appeal, the House adopted Lan- 
drum-Griffin by a vote of 229-201 on 
August 7, 1960. 

In conference committee, the conferees 
instinctively felt a strong tide running 
for a stringent bill. The conferees were 
headed by Senator Kennedy. The com- 
mittee accepted the House-approved 
amendments to the Taft-Hartley Act 
which outlawed all hot-cargo contracts, 
curbed organizational picketing, and 
tightened the ban on secondary boy- 
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cotts. As to regulation of internal un- 
ion affairs, the Senate bill was followed. 
The final vote in the Senate on the con- 
ference bill was eighty-eight to two, and 
in the House, 352-52. The President 
signed the bill into law on September 
14, 1959. 


GENERAL PROVISIONS 


In general, the Landrum-Griffin Act 
requires that every labor organization 
have a constitution and bylaws and that 
these provisions stipulate procedures for 
handling funds, strikes, and other as- 
pects of collective bargaining. 

The Bill of Rights provisions of the 
act require that union members be guar- 
enteed certain rights to participate in 
union affairs, to vote in elections, to 
nominate candidates, and so on, sub- 
ject, of course, to reasonable rules in 
the constitution and bylaws of the un- 
ion. Members may have these rights 
enforced in the federal courts. 

The act requires very strict adher- 
ence to reporting requirements, which 
must show the complete financial pic- 
ture of the union’s activities, including 
loans to union employees or to busi- 
nesses. 

The Secretary of Labor is made the 
watchdog over union conduct. His of- 
fice is the depository of union reports 
on possible conflicts of interest with 
employers. He is authorized to make 
investigations on his own motion of any 
activities suspected to be violations of 
the act. 

Section 302 of Title Three defines 
and limits the powers oi unions with 
respect to subordinate trusteeships. It 
is presumed that a valid trusteeship 
cannot be in existence longer than 
eighteen months without the national 
union proving that a continuation Is 
necessary. 

Title Seven of the act ceals with the 
problems. of federal-state jurisdiction, 
economic strikers, boycotts, the hot- 
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cargo contract, organizational and rec- 
ognition picketing, and special member- 
ship and pre-hire problems of the bujjd- 
ing and construction industry. These 
subjects are known as the Taft-Hartley 
Act amendments and result from years 
of discussion over controversial labor- 
management questions which predate 
by some years the McClellan Commit- 
tee Hearings. 


Politics, the art of the possible, made al- 
most certain a marriage of ‘labor reform 
and amendments to the Taft-Hartley Act. 
Labor had been trying since the Taft-Hart- 
ley Act was passed to change the provisions 
regarding economic strikers, delete the oath 
and filirg requirements, gain greater flexi- 
bility for hiring practises in the construc- 
tion industry, legalize “hot-cargo” con- 
tracts, neutralize state right to work laws, 


` and Lbaralize the picketing: and boycott 


provisions of the act. By the same token, 
management wished to retain the existing 
provisicns, close certain loopholes as to 
picketirg and boycotts, and open the way 
for greater utilization of state laws... . 
In any event, it is apparent to all that 
coupling Taft-Hartley amendments to the 
labor reform bill offered the ideal, and per- 
haps only, opportunity to accomplish any- 
thing in that contentious area.? 


The writer cannot agree that coupling 
the Taft-Hartley amendments to the la- 
bor reform bill offered an ideal way to 
compromise controversy. Nowhere in 
the reading of the laborious testimony 
before Congress relating to the Jabor re- 
form law was the present writer able to 
satisfy himself that the rights of small 
business had been adequately consid- 
ered in the passage of this legislation.’ 
Management, referred to in the above 
quotation, in this-writer’s opinion, does 
not include small business management. 


2R W. Fleming, op. cit.,'p. 666. 

8No hearings were ever held on the Lan- 
drum-Griffin Bill, and the Senate hearings 
were of little help to small business, since that 
body considered only minor Taft-Hartley Act 
changes 
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Iz is a coincidence that twelve-year 
intervals separate the three modern 
landmarks in federal labor relations law 
—the Wagner Act of 1935, the Taft- 
Hartley Act of 1947, and the Labor- 
Manegement Reform Act of 1959. 


In any event, it is safe to predict that if 
and when the 1959 law reaches its twelfth 
birthdey, many questions as to’ its inter- 
pretation and application will still be un- 
resolved. Such was the case with both the 
Wagner Act and Taft-Hartley.* 


The experts contend that nobody will 
know what this new law really is until 
all of its aspects are decided in the 
courts during the next five-year period. 
In the meantime, this is particularly 
hard on the small employer. He knows 
nothing of test cases, and, in most cases, 
even where he retains a general counsel, 
he does not have or cannot afford to 
have a specialized labor counsel. He 
generally is without staff personnel. 
What does he do during this interim 
period? He certainly is at a disadvan- 
tage compared to the large corporation 
with its vice-presidents for industrial 
relations and its own legal department. 
In past years, the small employer gen- 
erally had an intimacy with the small 
union. When troubled he would go to 
the union and the union lawyer and 
talk it over. Such actions are now sus- 
pected. The new act has created so 
many suspicions about collusive possi- 
bilities that employers are reluctant to 
discuss mutual problems with reference 
to the new law. This writer has ob- 
served the same tendency in union-man- 
agement relations between small em- 
ployer groups organized into local trade 
associations, particularly in the garment 
industry, where the writer represents 
such groups in collective bargaining. 
The present employer attitude is one of 
watchful waiting. 

4 The Labor Reform Law (Washington: Bu- 


reau of National Affairs, Inc, September 17, 
1959), p. V. 


145 


UNION STATESMANSHIP RISKY 


The Landrum-Griffin Act appeared to 
be dedicated to improving the morality 
and the ethical practices of the “bad” 
unions. Despite this objective, the re- 
sults of the new act have been to create 
risks for individual statesmanship on the 
part of the “good” union leaders. 

In many industries characterized by 
small business, friendly intimacy be- 
tween union leaders and business lead- 
ers has been developing over the years. 
Mutual respect and understanding-——-and 
an appreciation of the bitter competi- 
tion of nonunion areas—-does not neces- 
sarily indicate the presence of “sweet- 
heart” contracts. A different atmos- 
phere has historically surrounded the 
smaller employer and the local labor 
leader than that found in the larger 
corporate atmosphere. Such unions as 
the International Ladies Garment Work- 
ers Union and the Amalgamated Cloth- 
ing Workers of America have tried to 
guide inexperienced small businessmen 
into making better financial and mer- 
chandising decisions, and those unions 
often have assumed risks to help busi- 
nessmen secure better financing, particu- 
larly when high factoring charges threat- 
ened to consume all operating margins. 
But, these same union leaders have 
never failed to be tough when the small 
businessman wanted to migrate to the 
South or to some nonunion area. 

Today in these same industries char- 
acterized by small business, as a result 
of the Landrum-Griffin Act, it is be- 
coming more difficult for the small busi- 
nessman to get common-sense answers 
from business agents and local man- 
agers. When worker grievances are pre- 
sented, which good sense or precedent 
should have prevented materializing, the 
union leaders are afraid to tell the shop 
stewards or the workers that they are 
wrong. The climate is such in many 
locals throughout American industry 
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that decent Jabor leaders are afraid of 
members who never wanted to partici- 
pate in true union democracy; they are 
afraid that these members will take the 
failure of a labor leader to fght every 
case through arbitration as being inimi- 
cal to their interest and, therefore, a 
violation of the new law. 

A case was recently reported by the 
Bureau of National Affairs regarding a 
union member who went into a federal 
court alleging that his union leader 
thought that he deserved to be dis- 
charged, and, therefore, his union leader 
did not, in fact, represent him. The 
court held for the union member and 
said, in effect, that he was right. It 
may be expected that a great many of 
these cases are now in prospect. This 


is enough to give pause to the union. 


leader who has tried to be just and 
honest in his appraisal of wkether work- 
ers were right or wrong in their griev- 
ances against management. 

One job of the mature labor leader is 
to modify the demands of the union 
membership and the executive commit- 
tee in the interests of mutual under- 
standing, industrial peace, and economic 
reality. It is very hard to walk the 
thin line between statesmanship and 
sweetheart contracts. 

What is involved here is the effort to 
distinguish between the short-run policy 
of fighting eech grievance and represent- 
ing the members 100 per cent and the 
long-run policy of statesmanship, which 
will assure the workers steady work and 
promote the longevity of the small en- 
terprise by studying how far it can be 
pressed without making it uncompetitive 
with the nonunionized areas of the na- 
tion. 

This problem of staying alive and in 
business is of greater immediacy to the 
small businessman than to the major 
corporation. The larger companies nave 
expensive consultants, vice-presidents of 
industrial relations, experts in industrial 
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engineering, controllers, and manage- 
ment consultants. The small owner must 
rely, in great part, on the decency, good 
will, and understanding of the union 
leader. 


No-Man’s LAND 


The Taft-Hartley amendments in Title 
Seven of the act also affect the small 
business more than the large company. 
The small unionized business cannot 
easily resettle in nonunion areas. Any 
federal law which permits companies to 
resist unionization when they are not 
yet unionized will harm out of all pro- 
portion the small business owner who, 
because of limited capital, remains a 
captive in his old location. Small own- 
ers are very uncertain as to how they 
will fare under this act. A good illus- 
tration of this stems from Section 701. 
This section seeks to eliminate the latest 
no-man's land aspect of labor law which 
was created for the smaller firms as a 
result of the Supreme Court decisions 
in 1957 in the Guss case.” 

In the Guss case, the Supreme Court 
resolved the issue in such a way as to 
create a legal no-man’s land. A state 
tribunal may act in a case within the 
National Labor Relations Board’s Taft- 
Hartley jurisdiction, the Court ruled, 
only where the National Labor Rela- 
tions Board has ceded jurisdiction to 
the state under Section Ten (a) of the 
act. A refusal by National Labor Rela- 
tions Board to assert Jurisdiction over 
a case does not vest the state tribunal 
with jurisdiction.® 

The no-man’s land occurs because the 
National Labor Relations Board, al- 
though refusing to cede jurisdiction to 
the states, may refuse to exercise juris- 
diction in cases which it feels do not 
substantially affect interstate commerce. 


5 Guss v. Utah Labor Relations Board, 353 


U.S, 1 (1957). 
8 Ibid. 
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Thus, unless 4 firm does a certain mini- 
mum volume of business per year, the 
beard may refuse either to handle the 
case itself or to cede it to the states. 
The case, then, is in no-man’s land. 

Despite the attempt to eliminate the 
no-man’s land as it affects small busi- 
ness under the act, the extent to which 
states may assert jurisdiction over dis- 
putes—those that affect interstate com- 
merce and also meet the jurisdictional 
standards of the National Labor Rela- 
tions Board—is still governed by the 
principles of federal pre-emption pointed 
out in the 1959 Garmon opinion.” As 
a result of this Supreme Court decision, 
there appears to be little room for as- 
sertion of jurisdiction by state agencies 
where a case meets the National Labor 
Relations Board’s jurisdictional stand- 
ards and, thus, remains within the area 
of potential federal regulation. 

State courts and labor relations boards, 
as a result of the Taft-Hartley amend- 
ment in Title Seven, are now free to 
take over cases where the National La- 
bor Relations Board declines jurisdic- 
tion. The National Labor Relations 
Board, however, is estopped from de- 
clining jurisdiction over any labor dis- 
pute over which it would have had to 
assert jurisdiction under the standards 
prevailing on August 1, 1959. The re- 
sult of the new act is to remove about 
two million small businesses from the 
potential jurisdiction of the National 
Labor Relations Board. There will be 
no uniformity among the state courts as 
an effect of the possibility of- taking 
jurisdiction over these small employers. 
Continued conflict between the state 
law, particularly in the South, and the 
federal law will lend fuel to the flames 
of union agitation for uniform applica- 
tion of the federal law.’ 


7 San Diego Building Trades Council v. 
Garmon, 358 US. 801 (1959). 

8See 195 Cong Rec 16394 (daily ed. 
Sept 3, 1959) (remarks of Senator Morse). 
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The small employer is in a vulnerable 
position. In some states, he may find 
himself better protected as a result of 
the new act. In other states, he might 
find himself in an adverse position be- 
cause the new law might tend to limit 
both rights of workers and rights of 
employers. Furthermore, the confusion 
will be developmental in nature with 
the possibility that pressures might be 
brought on the National Labor Rela- 
tions Board for a reassertion of author- 
ity over this no-man’s land area. In a 
reply to Senator Carroll, Senator Ken- 
nedy had this to say on the floor of the 
Senate: ° 


But we point out that when we provide that 
the State can assume jurisdiction in this 
area, we must bear in mind that 35 of the 
states have no adequate labor laws In that 
connection I assure the Senator from Colo- 
rado that I shall watch very carefully what 
actions are taken by the various states, be- 
cause if any effort is made to use this pro- 
vision as an opportunity to limit rights 
which all of us believe all American work- 
ing people and employers in these states 
have, then it will be very easy under this 
provision for the National Labor Relations 
Board by administrative decision to assume 
much fuller jurisdiction. 


It is obvious that the large national 
concern need not have the same con- 
cern about its labor-management rela- 
tions in the future. These firms have 
financial ability and mobility. They 
can move with the times. The small 
employer has no flexibility. 

Using the hotel standard of $500,000 
gross business per year, we can apply 
the mathematics of the National Labor 
Relations Board’s future jurisdictional 
possibility. The board can take more 
cases by going down to a volume of 
$300,000 per year. It, however, could 
not raise its Jurisdiction to $600,000, 
since this would mean handling fewer 


®105 Cong. Rec, 16416 (daily ed. Sept. 3, 
1959). 
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cases than it did in August 1959. This. 


appears to cast some doubt on the de- 
gree of effective control possible by Na- 
tional Labor Relations Board as indi- 
cated by Senator Kennedy’s previous 
statement. All in all, the situation ap- 
pears somewhat confused. 

The confusion as to the future for the 
small employer stems from a basic dif- 
ference in attitude of those who first 
worked on the Senate and House ver- 
sions of the reform bill. The Kennedy- 
Ervin bill contemplated the universal 
application of federal law in the case 
of the small employers, while the Lan- 
drum-Griffin bill contemplated the use 
of the state law and the state courts. 
We shall hear more of this dilemma in 
the future. 


Hot CARGO AND Boycotts 


Title Seven also amends the Taft- 
Hartley Act by adding a new subsec- 
tion (e) to Section Eight making it 
illegal “for any labor orgarization and 
any employer” to enter inte any agree- 
ment whereby “such employer ceases or 
refrains or agrees to cease or refrain 
from handling, using, selling, transport- 
ing, or otherwise dealing in any of the 
products of any other employer, or to 
cease doing business with any such 
other person, and any contract or agree- 
ment entered into heretofore or here- 
after containing such an agreament shall 
be unenforceable and void.” 1° 

Section Fight (b) (4) (A) is then 
amended to make it an unfair labor 
practice to enter into any agreement 
prohibited under subsection (e). de- 
scribed above. 

Throughout labor history in the United 
States, unions have pressed to protect 
their standards by refusing to work with 
nonunion material. After the passage 
of the Taft-Hartley Act, the issue was 

10 Labor-Management Reporting and Dis- 


closure Act of 1959, Section 704 (a), 72 Stat, 
543, 29 US C.A. Section 156 (Supp. 1959), 
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hotly contested as to whether or not 
contracts which stated that unionized 
employees did not have to handle nan- 
union products were, in fact, illegal. In 
the Sand Door Case, the Supreme Court 
decided in June 1958 that such clauses 
were unenforceable but not illegal.” 


EXEMPTIONS 


The Teamsters, of course, were the 
main object behind the drive in Con- 
gress to outlaw hot-cargo contracts. The 
Landrum-Griffin Bill in the House took 
an extreme position and made all hot- 
cargo clausés an unfair labor practise. 
The conference committee accepted this 
lead, but then compromised in order to 
permit the construction industry to re- 
tain its status quo. The garment in- 
dustry was removed both from the ban 
on hot-cargo agreements, Section Eight 
(e), and from the secondary boycott 
provisions of Section Eight (b) (4) B. 
Both of these industries are character- 
ized by small employers. The granting 
of exemptions to these groups is an open 
admission that small unionized employ- 
ers will have many difficulties from the 
general applications of the law. 

The exception for the construction in- 
dustry reads as follows: ** 


Provided, that nothing in this subsection 
(e) shall apply to an agreement between a 
labor organization and an employer in the 
construction industry relating to the con- 
tracting or sub-contracting of work to be 
done at the site of the construction, altera- 
tion, painting, or repair of a building struc- 
ture or other work. 


The exception for the construction in- 
dustry appears to apply only to con- 
tracts for work done at the site of con- 
struction. Plumbers have agreements 
under which all pipe over a specified 


11 Local 1976, Carpenters Union v. N L.RB, 
357 US 93 (1958) 

12 Labor-Management Reporting and Dis- 
closure Act of 1959, 73 Stat. 543-544, 29 
USC.A. Section 168 (e) (Supp. 1959), 
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dimension must be fabricated on the site 
or, lt fabricated off the site, at buildings 
trade rates under an agreement with the 
local union.*? What confusion can this 
lead to for these small employers? Sena- 
tor Kennedy took a position as fol- 
lows: 14 


The proviso does not cover boycotts of 
gocds manufactured in an industrial plant 
for installation at the jobsite, or suppliers 
who do not work at the jobsite. 


Does this support the plumbers posi- 
tior.? They seem to think so, but pos- 
sibly the senator does not. Only time 
will tell. 

Professor Russell A. Smith believes, 
on the other hand, that the exemption 
is narrow and does not cover agreements 
of the type involved in Local 1976, 
United Brotherhood of Carpenters v. 
N.L.R.B. protecting employees against 


the necessity of working on nonunion™ 


made materials.'® 

Historically, the practice of sweat- 
shopping was common in the garment 
industry. To combat this, many years 
ago, unions signed contracts with the 
emplcyers whereby it was agreed that 
employers would not give contracts for 
work to nonunion subcontractors. The 


legality of this is now guaranteed by 


the new law. It is the custom of the 
industry for manufacturers of men’s 
suits to employ subcontractors who are 
completely independent to make trou- 
sers, vests, or other suit components. 
These subcontractors are provided with 
raw materials, and they provide labor 
and equipment, for which they receive 
a contract price per dozen from the 
prime contractor. Subcontracting is of 
such majcr importance'in the garment 


13R. V Fleming, op. cit, p 687 

14105 Cong Rec 16415 (daily ed. Sept. 3, 
1959). 

16R A. Smith, “The Labor-Management 
Act of 1959.” Virginia Law Review, Vol. 46 
(1960), p 244; 357 U.S. 93 (1958). 
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industry that if the exemption were not 
granted, the result would be chaotic for 
the unions and would create real com- 
petitive problems for unionized em- 
ployers who habitually provide work 
for union subcontractors. 

Both the construction industry and 
the garment industry have small em- 
ployers for the most part. How could 
exemptions be made for these groups 
without consideration of the plight of 
tens of thousands of small ‘unionized 
employers in other industries? 

In the case of the garment industry 
exception, federal labor relations policy 
has given its approval to a high degree 
of integration between the operations of 
independent contractors in the garment 
industry and to the established practice 
of policing the maintenance of stand- 
ards through the industry’s unions.7® 

The case of these exceptions, accord- 
ing to Professor R. A. Smith, “Invites 
the possibility of attack on Section 8 
(e) on the ground that the exceptions 
constitute an arbitrary and discrimina- 
tory classification.” 17 

There must be equally good grounds 
for declaring exemptions to other small 
employers in other industries. Even the 
two industries for which exemptions 
were obtained appear to be unequally 
treated. These points will undoubtedly 
create questions on the constitutionality 
of the act. 


Burbono TRADES UNIon SHops 


Title Seven also amends the Taft- 
Hartley Act with a new Section Eight 
(f) permitting building trades unions to 
enter into contracts with employers be- 
fore any employees are hired. Several 
important changes have been made with 
respect to union shop clauses and hiring 
practices in agreements as follows: 18 


18E R, A Smith, op cit, p. 245. 

17 Ibid. 

18 Labor-Management Reporting and Dis- 
closure Act of 1959, Title VII, Section 705 (a). 
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(1) A contract may be entered into before 
any employees have been hired by the 
employer. This contract is ta provide 
for a union shop. 

(2) The union does not have to represent 
a majority of employees betore it en- 
ters into a union shop agreement with 
an employer. 

(3) Union membership can be required 
after seven days of employment, in- 
stead of the 30 days requirad in other 
industries. 

(4) An employer can be required to notify 
the union of job openings and the un- 
ion given an opportunity to refer qual- 
fied job seekers. 

(5) An agreement can specify minimum 
training or experience qualifications for 
journeymen. 

(6) Seniority rights can be granted on the 
basis of length of service with a par- 
ticular employer in the industry, or in 
the particular geographical area. 

(7) An employer cannot discriminate 
against a non-member cf the union 
where membership was not available 
on the same terms as to others, or 
where membership was terminated for 
reasons other than failure to pay dues 
and initiation fees. 

(8) It should be noted that the above pro- 
visions with regard to tha construction 

‘industry do not apply in toto in states 
having “right to work” laws. 


Permission to make collective agree- 
ments in the construction industry even 
though the final majority status of the 
union has not yet been established will 
undoubtedly give this industry more 
latitude than it had under the 1947 act, 
but it is another instance of preferential 
legislation on an industry basis. 


PICKETING 


The new law affects small business 
with respect to picketing. Retail stores, 
small manufacturers, and jobbers are 
generally too weak to resist the pressure 
of pickets as compared to the larger, 
more financially able, and better known 
large businesses in the United States. 
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A small businessman can lose all his 
customers in a short time and go out of 
business because of picketing; this is 
not so in ihe case of big business. 

The courts have, for a long time, 
made a distinction between organiza- 
tional picketing and recognitional picket- 
ing. FPicketing is organizational when 
the union involved does not represent 
a substantial number or, perhaps, any 
of the employees of the employer be- 
ing picketed. The picketing is for the 
purpose of inducing the employees to 
join the union. However, the union is 
not asking the employer to recognize it 
or to sign a contract with it until it suc- 
ceeds in organizing a majority of the 
employees. 

Picketing is recognitional where the 
union is carrying on the picketing for 
the purpose of inducing the employer 
to recognize it and to sign a contract 
with it whether or not that union rep- 
resents a majority of the employees. 
The courts of New York and other 
states nave held organizational picket- 
ing to be legal, but they have generally 
held recognitional picketing to-be illegal 
if the union does not represent a ma- 
jority of employees. The National La- 
bor Relations Board in the Curtis case 
in-1957 held that recognitional as dis- 
tinguished from organizational picketing 
did come within the acts purview.?° 
The board’s decision in the Curtis case 
has since been reversed by the circuit 
court and is now on appeal to the Su- 
preme Court. In the meanwhile, this 
entire area is very cloudy and small re- 
tailers are literally befogged, not know- 
ing what ruling will finally prevail. 

The new law combines both types of 
picketing and declares that both are un- 
lawful if a- rival union has been recog- 
nized by the employer, and the picket- 
ing has no basis under Taft-Hartley 
for asking the National Labor Relations 


19 Curtis Bro Inc, 119 NURB. 232 (1957). 
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Board to hold an election; or if the 
National Labor Relations Board has 
eheld a valid election within the past 
twelve months; or if the picketing un- 
ion does not file a petition with the Na- 
tional Labor Relations Board for an 
election within a reasonable time, which 
is not to exceed thirty days after the 
picketing begins.?° 

This means that if a union cannot 
succeed through its pickefing in getting 
at least one third of the employees to 
join the union within thirty days, and 
it does not file an election petition 
within that time, the picketing becomes 
illegal and may be stopped by a court 
injunction at the request of the Na- 
tional Labor Relations Board. Needless 
to say, thirty days would often be too 
short a time within which to organize 
that many employees. The kind of 
picketing described here is very signifi- 
cant in the small business area. This 
type of legislation has a threefold ef- 
fect. First, there is more confusion for 


the small businessman with labor trou- 


ble who has been patiently awaiting a 
clarification of the Curtis case. Second, 
the small retail firm, for example, which 
is already unionized is upset by protec- 
tions and devices now available to the 
nonunion firm to resist unionization de- 
spite payment of substandard rates or 
poor working conditions; and, third, the 
nonunionized firm is now in a position 
more successfully to resist picketing, but 
generally in areas where antiunion atti- 
tudes exist. . 


H 


Publicity and consumer picketing 


As to consumer or publicity picketing, 
the courts of many states have for years 
held it to be unlawful for a union to in- 
vestigate and check on nonunion-made 
products and to picket retail stores 
where they are being sold, appealing to 


20 Labor-Management Reporting and Dis- 
closure Act of 1959, Title VII, Section 704 (c). 
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the consuming public not to buy the 
product. 

Clarification by the conference com- 
mittee provided that nothing in Section 
Eight (b) (4) shall be construed to pro- 
hibit a union from using publicity for 
the purpose of truthfully advising the 
public, consumers, and members of un- 
ions that goods are produced by an em- 
ployer with whom the union has a dis- 
pute and are distributed by another em- 
ployer. Two important conditions were 
attached. First, there may be no picket- 
ing of the neutral establishment, and, 
second, the publicity must not induce 
employees of neutral employers to re- 
fuse to pick up, deliver, or transport 
any goods or refuse to perform any 
services at the distributor’s establish- 
ment. These items affect greatly the 
position of small business, particularly 
in the distributive fields. The position 
of the already unionized companies will 
grow weaker, while the nonunionized 
firm will have added strength for union 
resistance. 

The new consumer picketing ban 
places a serious new restriction on un- 
ion action. Under the Taft-Hartley Act 
prior to these amendments, picketing to 
induce a customer to refrain from buy- 
ing a certain product had been held not 
to violate the secondary boycott ban. 
The picketing became unlawful only if 
it induced or encouraged employees of 
neutral employers concertedly to refuse 
to work or perform services.”* 

The small employer is caught in the 
web of the inconsistencies between the 
traditional union organizing methods 
and governmentally sponsored free elec- 
tions. Henceforth, under the new law, 
organizational or recognitional picket- 
ing cannot continue longer than thirty 
days without an election. Doubtless, 
unions will lose many elections within 


21NLRB v Service Trade Chauffeurs, 28 
LRRM. 2450; NLRB. v. Crowleys Milk 


Co, 33 L.R.RM. 2110 
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this period. They would, then, be 
barred from further picketing ior a 
twelve month period. Here is the real 
conflict between the historic union or- 
ganizing technique and the election 
process.?# 


No matter how great an economic interest 
the union may have in organizing the plant 
which is undermining the interests of its 
present members, and no matter how sub- 
standard conditions in that plant may be, 
picketing cannot be continued beyond 30 
days without an election. To some, who 
believe that employees working under sub- 
standard conditions will never reject z bona 
fide union, this poses no problem because 
they find it an unrealistic hypochesis. 
Those who have been closer to the scene, 
particularly in the South, know that there 
are circumstances under which workers re- 
ject unions, despite the fact that their own 
self-interest would suggest joining. 


CONCLUSIONS 


The Landrum-Griffin Act appears to 
be a piece of hastily drawn legislation 
resulting in part from the emotionalism 
current in Congress at the time of the 
McClellan Committee. Instead cf pe- 
nalizing such large unions as the Team- 
sters, the act will put a great deal of 
adverse pressure on “good” labor lead- 
ers who have been trying to introduce 
long-range programs on a statesmanship 
basis, particularly in industry charac- 
terized by small employers. 

These labor leaders are under pres- 
sure because the so-called Bill of Rights 
attempts to satisfy dissenting members 
who may have petty gripes against the 
employer which they wish to translate 
into grievances. Ready acceptance by 
the courts of charges that labor leaders 
do not adequately represent this type of 
worker will lead to a growing instability 


22 R, W. Fleming, op cit, p 699. 
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in the labor movement. It is possible 
that some unions may now only partly 
meet the stringent provisions of labor, 
contracts. Labor leaders who would 
normally meet the employer halfway in 
reascnable contract administration will 
now refuse to expose themselves to the 
wrath of dissenting union members. 

In general, limitations prescribed by 
the ect over such subjects as picketing, 
secondary boycotts, and hot cargo will 
affect the smaller unionized employer 
much more adversely than the large 
corporation. The small unionized em- 
ployer, as was indicated, is generally 
without adequate labor counsel or staff 
personnel and is not in a position to 
resist the union. His competitors who 
are not unionized are given added 
strength to remain unorganized by pro- 
visions of the new law. This will serve 
to undermine a great many small busi- 
nesses in the United States. The larger 
corporation, however, has the mana- 
gerial capacity and the financial ability 
to open up plants.in nonunion areas and 
to resist unions successfully. 

This weakness of the smaller employ- 
ers has been recognized in part by the 
special exemptions provided the gar- 
ment and the building trades industries. 
Recognition of these principles in these 
two categories of industry makes more 
glaring the consequences of restrictive 
action as it affects smaller unionized 
companies in other industries. 

Furthermore, these special exemptions 
in the garment and building trades in- 
dustries point to a type of special legis- 
lation which might very well be an un- 
dermining element in the constitution- 
ality of this act. The lack of current 
unanimity as to whether the act is 
wholly or partially constitutional fur- 
ther aggravates the position in which 
the smaller unionized employer is placed. 
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Jonn L. FULLER AND W Rosert THomp- 
son. Behavior Genetics. Pp. ix, 396. 
New York: John Wiley and Sons, 1960. 
No price. 
A book of this type is long overdue, but 

Behavior Genetics as it stands could not 

have been written much earlier because the 

greater part of it is based on work pub- 
lished during the past decade. Indeed, the 
authors cite almost all of the more recent 
contributions to the subject. The extent of 
their coverage is indicated by a Bibliog- 
raphy of thirty-four pages—some 750 items. 

Tacidentally, this Bibliography shows how 

very active research has become in the 

application of genetics to such basic prob- 

Jems as the physiological variations found 

in laboratory animals and in the investiga- 

tons of the many kinds of behavior pat- 
terns that occur both in experimental 
animals and in human beings. The genetics 
of behavior is a recent outgrowth of 
physiological and population genetics, and 
it has now become an important, inde- 
pendent, and rapidly developing discipline 
in its own right, one that promises to make 
many of the old more popular over- 
simplifications in the social sciences ob- 
solete—or at least harder to defend. 

A theoretical basis for the genetics of 
behavior was established at least a gen- 
eration ago, when the machinery of he- 
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redity was finally understood and when the 
biologists realized that all vital activities 
had to have a material basis. A quarter 
of a century after Mendel’s work was 
discovered, the biologists achieved their 
first real comprehension of how complex 
the workings of heredity were. The purely 
bogus antithesis of heredity and environ- 
ment was recognized for what it was, and 
the confused thinking that had contrasted 
the two factors was exposed by such 
leading geneticists as E. M. East—in He- 
redity and Human Affairs (1927) and H. 
S. Jennings—in The Biological Basis of 
Human Nature (1930). The growing 
equalitarianism in the social sciences at the 
time, however, tended to make these ad- 
vances in genetics somewhat unpalatable 
and to isolate them from those who were 
concerned professionally with the affairs of 
society. The existence of the genetic vari- 
ables had been established, but outside of 
biology proper it was routinely minimized 
—when it was not denied outright. Un- 
doubtedly one of the aims of Behavior 
Genetics is to reintroduce scientific stand- 
ards into the field of the behavioral 
sciences. 

Fuller and Thompson summarize excel- 
lently the experimental evidence that in- 
dicates the role of the genetic variable in 


the behavior both of laboratory animals 


and of man himself. They include a clear 
and elementary description of the genetic 
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mechanism for readers who may know little 
or no biology, and they present the volu- 
minous data on the role of genetics in be- 
havior that we already have. Unfortunately 
biology, like all the natural and paysical 
sciences, has become complex and technical, 
and even the clearest expositions demand 
some labor on the part of nonscientists who 
wish to understand them Any advances in 
the behavioral sciences, however, will de- 
mand this effort from those who would lke 
to evaluate the existing data honestly. 
Conway ZIRKLE 
Professor of Botany 
University of Pennsylvania 


FRANK A PINNER, PauL Jacops, and 
PHI SELZNICK Old Age and Political 
Behavior’ A Case Study. Pp. xi, 352. 
Berkeley and Los Angeles: University of 
California Press, 1959. $600. 


This is essentially a case study of the 
California Institute of Social Welfare 
(CISW), more popularly known as the 
McLain Organization. The present volume 
is one of several significant studies of the 
economic and political aspects of aging 
presented during recent years by the Uni- 
versity of California’s Institute of In- 
dustrial Relations. 

The CISW is a loosely knit organization 
of old people sponsored, organized, held 
together, directed, and used by George 
McLain for improvement of the social and 
economic status of the low-income aged 
particularly those dependent upon the 
public assistance program The organiza- 
tion ıs an outgrowth of similar movements 
which developed during the depression, 
when large numbers of old people were 
without jobs or other means of support. 
According to the authors, the Califorma 
political climate is favorable to such de- 
velopments because of (1) loose party 
organization and the need of politicians for 
support of interest groups; (2) relatively 
easy access to the initiative and refer- 
endum; and (3) the presence of large 
numbers of old people dissatished with 
their low incomes and their social position. 

Adherents to the CISW average seventy- 
five years of age and tend to be relatively 
recent migrants to the State; retired; in 
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poor or fair health; not members of estab- 
lished organizations; and occupationally 
diversified Research indicates that mem 
bers feel they are buying higher assistance 
benefits and protection against the igno- 
miny ,of having to justify their needs to 
case workers. A strong, factor seems to 
be anxiety over loss of status as inde- 
pendent persons with recognized, positive 
community roles. Working in the organiza- 
tion enables some to feel that they are 
striving to regain middle-class ‘respecta- 
bility and conformity. The membership is 
held together through periodic campaigns 
for increased old age benefits; daily radio 
messages from their self-styled protector; 
a newspaper; and local c:ub meetings. Im- 
portant, also, is the weltare service which 
assists members in establishing claims and 
in correcting “unjust” welfare decisions. 

Total power in the organization rests 
with McLain, who determines _ policies; 
handles the funds; dces: most of the 
lobbying with the State legislature, con- 
ducts the campaigns; directs the small 
staff; and prohibits local clubs from at- 
taining any sort of autonomy or stability. 
Funds come entirely from member con- 
tributions. 

Most of the work of the CISW consists 
of lobbying in Sacramento. The Insti- 
tute has got on the ballot a number of 
times, and McLain has run for various 
offices. Only one proposal ever succeeded, 
and that was reversed at the succeeding 
election. It is generally agreed, however, 
that McLain and the Institute constitute 
an ever-present threat and that they are 
factors in legislative acticn. McLain has 
made gestures toward expanding on a 
national basis, but there has been no gen- 
eral response—and his California followers 
seem to look with disfavcr upon it, feeling 
that they would be left without protection. 

The authors venture no prediction as 
to the possible appearance of a national 
pension pressure group of the Califorma 
type but do warn that the marginality and 
isolation of the aged, along with acri- 
monious opposition to their efforts to better 
themselves, are among the conditions out 
of which such blocs are formed. They 
suggest that political activity on behalf of 
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the aged should be part of broader social- 
welfare programs. f 
. CLARK TIBBITTS 
Chief, Program Planning 
Special Staff on Aging 
U. S. Department of Health, 
Education, and Welfare 


I GADOUREK. A Dutch Community: Social 
and Cultural Structure and Process in a 
Bulb-growing Region in the Netherlands. 
(Publications of the Netherlands In- 
stitute of Preventive Medicine XXX ) 
Pp. xvi, 555. Leiden: H E. Stenfert 
Kroese N. V., 1956. No price. 


In the first third of this book, Sas- 
senheim, a Dutch community of about 
7,000 persons in the bulb region, is pic- 
tured in meticulous detail. The people 
themselves, their history, their organiza- 
t:on, their attitudes, and their behavior are 
all described at length Religion is the 
chief division; it separates adherents of 
different churches and creates subcom- 
munities with limited and often antagonistic 
contacts, costly to both community and 
individual well-being 

In the second part, the methodological 
and conceptual problems which the study 
raised are presented in simular detail The 
final section is a systematic attempt to 
explain why the residents of Sassenheim 
behave as they do by applying sociological 
concepts and causal analysis to the inter- 
pretation of cross-tabulated data The 
central concern is why social character- 
istics are distmbuted in one way rather 
than in another. Explanations are sought 
by developing a frame of reference 
eround the concepts of culture pattern, 
social structure, and personality 

This study will be of interest to students 
of collective behavior and to those con- 
cerned with the structure and functioning 
of groups. Of greatest usefulness to many 
will be the presentation of the method- 
ological and conceptual problems, which 
are treated in great detail and which are 
. unusually thorough in outlining the re- 
search process. Not the least contribution 
is the reminder of the tenuous nature of 
the conclusions which have been reached 
in many other studies of single communities 
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which have depended on common-sense 
interpretations of observations. The ex- 
plicit statement of the research problem, 
the methods used, the means of analysis, 
the results, and the implications of the 
approach used makes it possible to agree 
or differ on specific, rather than on intui- 
tive, grounds. 

Many readers will question the sound- 
ness of the assumptions which are made 
about the interrelations of culture pat- 
terns, social structure, and personality. 
Nowhere is there a specific measurement of 
these relationships. Yet, observed changes 
in one of these clusters of factors are used 
to explain changes in the others. For 
example, changes in family size are “ex- 
plained” by changes in culture patterns 
and personality types and by other struc- 
tural changes such as increased contact 
frequency and urbanization At any rate, 


at 1s doubtful that interpretation can be 


attempted by reference to a concept such 
as “urbanization,” itself a cluster of 
specific but unidentified variables. 

Other similar criticisms could be made 
if space permitted But such criticisms, 
even that of the author’s frequently awk- 
ward use of English, are outweighed by 
the positive merits of the book ‘This is 
not just another community study I know 
of no other which has been so carefully and 
so ingeniously formulated, so painstakingly 
carried through—nor of any other reported - 
in such detail and with such an obviously 
earnest, and largely successful, attempt at 
objectivity 

VINCENT HEATE WHITNEY 

Professor of Sociology 

University of Pennsylvania 


A J. Aver (Ed) 
Pp. vili, 455. 
1959. $6.75. 


This volume presents a comprehensive 
survey of the important philosophical 
movement which started in the early 1920's 
with the Vienna circle of logical positivists 
and continues, or perhaps more aptly ends, 
in the present school of language analysis 
enthusiastically advanced at Oxford Uni- 
versity. 

In compiling the anthology the editor, 


Logical Posttivism. 
Glencoe, IH.: Free Press, 


f 
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with some exceptions, follows the historical 
developments. Though Bertrand Russell is 
no positivist—indeed he is almost a logical 
negativist—his article on Logical Atomism 
comes first and sets the stage. Then the 
play begins; unfortunately, it is Hamlet— 
without Hamlet There is nothing by 
Wittgenstein, though, as a pupil cf Russell 
‘who was much influenced by his teacher’s 
views on language, Wittgenstein was des- 
tined to become the central character of 
the drama. In subsequent chapters of the 
book the philosophical plot unfolds. 

_ In sections on “Logic and Mathematics,” 
“Knowledge and Truth,” “Ethics and Soci- 
ology,” and on the current Analytical phi- 
losophy, the classical discussions by Schlick, 
Carnap, Neurath, Hahn, Ryle, Ayer, and 
others are given—but nothing by Wittgen- 
stein, Feigl, or Bergmann. Some of the 
articles are for the, first time translated 
into English. 

The sections are arranged in such a way 
as to display most of the facets of positiv- 
istic thinking. Here we have the polemics 
against metaphysics, the purging cf norma- 
tive science, and the attacks agaist the 
“bewitchments” of language—“shcwing the 
fly the way out of the fly bottle? At the 
end, however, we find Waismann confessing 
—almost wistfully—that ‘“metaphvsicians, 
like artists, are the antennae of tbeir time’ 
they have a flair for feeling which way the 
spirit is moving” Thus, we are shown 
the mse—and fall—of the most contro- 
versial philosophy of modern times. 

This book is probably the best frsthand 
exposition of logical positivism now avail- 
able. From the valuable Introduction by 
Professor Ayer to the final section, the 
fullest Bibliography on positivsm ever 
published, we have a well-rounded survey 
of the full cycle of positivism, a perform- 
ance on the part of its representatives 
which, it seems to me, might be -lescribed 
as “squaring the Vienna circle,’ quite a 
feat! Or is it a self-defeat? Did the 
fly get out of the bottle—or ave the 
Analysts merely made us all dizzier in an 
intellectual dance of the dervishes which 
started nowhere and ends nowhen? 

OLIVER L. REISER 

Professor of Philosophy 

University of Pittsburgh 
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EUNICE and GEORGE GRIER. Privately 
Developed Interracial Housing: An Anadl- 
ysis of Experience. (Special Reseasch 
Report to the Commission on Race and 
Housing.) Pp. x, 264. Berkeley and 
Los Angeles: University of California 
Press, 1960. $6.00. 


If the amount of private new housing 
for rent or sale to racial minority groups 
is small, the amount in unsegregated de- 
velopments is negligible. Less than one 
tenth of one percent of the ten million 
private, nonfarm dwellings built between 
1946 and 1956 were in developments of 
ten or more units—open initially to inter- 
racial occupancy. The Griers studied 
fifty of these developments, including a 
few that were planned but not completed 
because of community opposition, lack of 
adequate financing, or other reasons. 

The authors, by presenting information 
on this largely unexplored subject, attempt 
(1) to give a factual basis for judging 
the feasibility of interracial housing; (2) 
to offer “some guideposts for persons who 
may become involved with private ven- 
tures in interracial housing”; and (3) to 
provide a “basis for further research ” The 
book is practical rather than scholarly in 
tone, and the second of these three aims 
is better achieved than the others. The 
authors show that these fifty demonstra- 
tion projects were feasible, but they do 
not gauge the market for additional inter- 
racial housing and do not analyze the con- 
ditions most favorable to such housing. 

How interracial communities were started, 
how site acquisition, and financial -dif- 
ficulties were overcome, whether racial 
quotas were established, what kinds of 
promotion campaigns were undertaken, and 
what social relationships developed among 
Occupants are described simply. Some 
conclusions are phrased cautiously, as in 
this statement: “It is probably a sound 
conclusion that, in areas outside the South, 
interracial communities today are not 
in general accepted with overwhelming 
warmth, but are not usually subject to 
more than passive resistance.” _ 

Other findings are put more forcibly. 
The authors stress the pomt that a builder 
or mortgage lender should not depend on 
“racial liberals” to fill an interracial proj- 
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ect; it jis far more effective to offer a 
better house or a cheaper house on the 
opsn market to all who are seeking hous- 
ing. The book underplays the point, how- 
ever, that a builder must have some motive 
other than maximizing profit and mini- 
mizing risk to go through the extra dif- 
ficulties of site acquisition and marketing 
for an interracial project. In the last 
chapter, the authors suggest adoption of 
antidiscrimination housing legislation. How- 
ever, they do not argue the case that if all 
builders are faced with a compulsory open- 
occupancy policy, no one builder must 
undergo extra trouble to build an inter- 
racial project. 

The Griers object to certain commonly 
held assumptions about interracial housing. 
Taey do not find evidence that whites of 
high economic status are more drawn to 
interracial housing than whites of low 
economic status. They do not find evi- 
dence that members of ethnic or religious 
minorities, particularly Jews, are more 
lixely than other whites to choose such 
housing. They doubt that once Negro oc- 
cupancy exceeds a certain percentage, 
whites will flee and the project will become 
all Negro. The Griers cite an example of 
a 316 unit rental development which at 
one time was almost entirely tenanted by 
Negroes and then shifted to two-thirds 
white tenancy under a determined mange- 
ment. 

The Griers have assembled much in- 
formation, and they have shaken some 
clichés about interracial housing experi- 
ences. Thus, their book is a useful addi- 
tion to the growing literature on race and 
on housing. 

Marcy ELLIN MEYERSON 

Cambridge 

Massachusetts 


WILLIs D. WEATHERFORD, Jr. (Ed.). The 
Goals of Higher Education. Pp. 122. 
Cambridge, Mass.: Harvard University 
Press, 1960. $3.50. 

The Goals of Higher Education is a 
small volume composed of six lectures 
presented at Swarthmore College in the 
spring of 1958. The lectures formed a 
distinguished series, graced by Harold 


157 


Taylor, former President of Sarah Lawrence 
College; Jacob Klein, Dean of St. John’s 
College; Richard Sullivan, President of 
Reed College; Gordon Allport, Professor 
of Psychology at Harvard; Brand Blan- 
shard, Professor of Philosophy at Yale; 
and Arthur Morgan, President Emeritus 
of Antioch. 

As a collection of lectures by different 
speakers, the volume is not a systematic 
development of its topic. In fact, the 
scope of its title greatly exceeds the scope 
of its contents. A reader cannot find “the” 
goals of higher education within its covers. 
None of the authors attempted that amount 
of dogma. Instead each talks about higher 
education, mainly “liberal” education, with 
clarity and charm. 

Unfortunately, the volume has some 
flavor of recapitulation. It more nearly 
approaches reaffirmation—-by Taylor in the 
individual student; by Morgan in the 
community focus; by Allport in the idea 
of a university conceived by Cardinal 
Newman; and so on—than a statement of 
new faith. Within that limit, it is worthy 
and readable. 

Professor Blanshard’s lecture on “Values: 
the Polestar of Education” is an important 
exception, however. As he says, “. . . too 
little is heard about the place of values in 
higher education.” From his position that 
“values are the stars by which education 
may and should steer its course,” he 
derives the kind of higher education that 
has a place for both liberal and tech- 
nological education and for the child of 
their union—professional education. He 
urges education not only to .concern itself 
with values, but also to focus its efforts on 
values of significance, rejecting the notion 
that all values are of similar worth. 

Such a conclusion has freshness and 
merit. In my observation, education for 


“the professions, with its hope for produc- 


ing both professional ethics and ethical 
professionals, has struggled more vigorously 
with questions of values than has liberal 
education itself. It may be, therefore, 
that liberal education needs less defense 
based on innate worth and more demon- 
stration of its ability to help students to 
understand and adopt values of signif- 
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cance. When it does, educators for the 
professions will be grateful. 
Wr1iaM J. McCGLOTHLIN 
Vice-President 
University of Louisville 


WALTER ApAamMs and JOHN A GARRATY. 
Is the World Our Campus? Pp. xi, 180. 
Michigan State University Press, 1960. 
$3.75. 

This is an evaluation of technical as- 
sistance offered foreign universities and in- 
stitutes by American universities mostly 
under contract with the International Co- 
operation Administration (I.C.A.). The 
two professors were financed in this study 
by the Carnegie Corporation. 

Their results are disturbing. Of nine 
such projects studied, seven were partial 
or complete failures, while only two were 
an unqualified success. Much of the blame 
for this failure is assigned to irresponsible 
and slipshod administration of projects by 
American universities. “The programs 
have fallen short of their objectives. . 
They have failed largely because of hap- 
hazard planning, poor co-ordination, lack of 
continuity, unsatisfactory counterpart ar- 
rangements, excessive attrition, unclear and 
conflicting objectives, ‘consumer’ resistance, 
poor staff selection, and improper motiva- 
tion. . .” (pp. 128-29). The successful 
projects were those of a technical and 
highly specific character which involved 
training individuals, but not changing 
foreign institutions; examples of this type 
of project are the training of automobile 
mechanics and typists or the teaching of 
conversational English to those selected for 
study in the United States. 

Foreign institutions must also bear their 
share of blame. They want the impact of 
new ideas but are unwilling to change 
accustomed ways and relationships, so the 
ideas are stillborn. 


The authors conclude that the objectives l 


of these university technical-assistance 
contracts are highly important, that an 
effective job could be done, and that the 
United States can easily afford this partic- 
ular type of foreign aid, but they feel that 
we cannot afford to do the type of job that 
many universities have done in the past. 
The authors pull no punches; the book will 
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be chastening reading to university ad- 
ministrators at home and abroad. It is a 
natural book-of-the-month for I.C.A. of- 
ficials and for Congressmen involved in 
foreign aid appropriations. 

Unfortunately the nine cases selected for 
study were all in Europe and Turkey, 
while the large proportion of such projects 
in Latin America and Asia were not in- 
vestigated at all. This may have prej- 
udiced the results since the ancient and 
highly developed universities of Europe 
would be expected to resist educational 
ideas from the youthful universities of 
America. 

The authors accept the thesis of the 
I.C.A. in sponsoring these projects that 
the primary contribution of American uni- 
versities abroad is to introduce the “useful 
and practical” into the foreign curriculum. 
They do not question that agriculture, 
engineering, public health, home economics, 
education, public administration and busi- 
ness administration are the obvious fields 
for university assistance abroad. It is 
time that this thesis be questioned. Our 
universities could also make significant 
contributions to the development of many 
foreign countries through programs to 
strengthen the traditional disciplines of the 
arts and sciences. 

WILLIs WEATHERFORD 

Associate Professor of Economics, 

Swarthmore College 


SHERWOOD Norman. Detention Practice: 
Significant Developmenis in the Deten- 
tion of Children and Youth. . Pp. viii, 
221. New York: National Probation 
and Parole Association, 1960. $2.50. 


This volume, published by the National 
Probation and Parole Association (NPPA) 
on the topic of juvenile detention, is the 
fifth since 1923. It is intended as an 
“inventory of successful detention prac- 
tices . . . to guide detention administrators 
and show administrative boards: or local 
and state governing bodies what is actually 
being accomplished in detention care.” To 
this end some thirteen critical aspects of 
detention—admission control, staff, phys- 
ical plant, and recreation, for example— 
are discussed from the perspective of 
earlier NPPA recommendations, and the 
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relevant programs of one or more extant 
detention facilities approaching each stand- 
ard are described in detail. A profile of 
eath of the twenty-three institutions thus 
referred to is then presented in a short 
cancluding section. 

Detention Practice is, like Mr. Nor- 
man’s other writings, clear, well-organized 
and informative and reflects the authorita- 
tive, no nonsense quality we have come 
to expect in NPPA publications. Never- 
theless, a social scientist reading this book 
—~and others of its genre—might well 
regard it as a prime example of a short- 
coming often found in social welfare litera- 
ture: it is centered around allegations of 
cause and effect relationships which are 
unsupported by evidence from controlled 
observation or experiment. It is a bit un- 
settling to realize that those who legislate, 
underwrite, and administer a vast array of 
governmental welfare activities feel con- 
strained, in this enlightened day, to heed 
the counsel of disinterested “experts” whose 
“standards,” promulgated with Delphic 
confidence, are actually based primarily 
upon social work theory and humanistic 
rationalism. 

Consider the following causal allegations 
contained in the book under review: a well- 
designed building reduces tension among 
confined children; youngsters are likely to 
be significantly harmed by detention in a 
common jail; a well-trained staff is con- 
ducive to reduced behavior problems after 
release; a one-to-one ratio between inmates 
and staff will help assure adequate deten- 
tion; and segregation of girls and boys 
leads to unhealthy sex attitudes in a 
high proportion of cases. Undoubtedly the 
NPPA could give logical arguments, cite 
innumerable cases, and quote practitioners 
to support these and a host of other 
allegations relating to detention, but none 
of these would constitute evidence war- 
ranting the adjective “scientific.” In fact, 
there exists precious little empirical founda- 
tion for these or any other causal state- 
ments in the field of corrections, whose 
unhappy history is replete with the suc- 
cessive winds of doctrine which have blown 
from all points of the ameliorative compass. 

This is not to indict Mr. Norman or the 
NPPA. Both are sharing a tradition 
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reaching back at least 170 years to when 
private social reform bodies began sending 
memorials to public agencies. And perhaps 
even the most empirically minded social 
scientist would agree that standards are 
desirable for the guidance of those dealing 
with offenders, and that they might as 
well spring from social work theory and 
humanistic rationalism as from any other 
presently available source, but he would 
dispute the claim that the standards con- 
tained in Detention Practice and its cousins 
rest currently on any firmer bases than 
these. 
Ratpy W. ENGLAND, JR. 
Chairman and 
Associate Professor 
Department of Sociology 
University of Rhode Island 


Frances CookE Maccrecor. Social Sci- 
ence in Nursing: Applications for the 
Improvement of Patient Care. Pp. 354. 
New York: Russell Sage Foundation, 
1960 $5.00. 


This book is devoted largely to an ac- 
count of a three-year project, conducted by 
the author at the Cornell University School 
of Nursing, New York City, to develop and 
interpret social science knowledge that 
would be most useful for integration in 
nursing school curricula as well as in 
nursing practice and research. A major 
premise of the book it that “the success of 
treatment and management is contingent 
upon understanding and fulfilling the sub- 
jective needs of patients as well as their 
physical needs.” The basic assumption 
seems to be that the social sciences can 
make important contributions to such 
understanding and fulfillment. 

The book is divided into three parts. 
Part One presents a rationale for the in- 
corporation of the social sciences into nurs- 
ing and describes briefly the disciplines of 
sociology, social psychology, and anthro- 
pology. Part Two, which comprises most 
of the book, describes the author’s attempts 
to apply the social sciences to nursing 
education and clinical practice and the 
effects of her project on patient-care as 
reported by the nusing staff and students. 
Individual chapters are devoted to the 
major areas and concepts on which the 
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author focused, namely, culture, sub- 
cultures, and social class; psychosocial as- 
pects of physical disability and rehabilita- 
tion; authority; and value judgments. One 
chapter provides very practical and con- 
crete suggestions for teaching social science 
to nursing students, and another considers 
the role of the physician in nursing educa- 
tion. Part Three discusses som2 of the 
problems that have emerged n inter- 
disciplinary collaboration between zhe social 
sciences and the practicing professions 

As one consequence of the rapidly 
burgeoning collaboration between social 
science and medicine, several text20oks on 
social science have been written especially 
for the medical and paramedica. profes- 
sions. They all have in common zhe pres- 
entation of a potpourri of socia. science 
concepts and findings that are of question- 
able relevance for the medical eudiences 
for whom the books are intended, and it is 
probable that they are rather less effective 
with medical people than would be any 
good conventional introductory textbook of 
sociology or anthropology. Professor Mac- 
gregor’s text is a notable exception; she in- 
cludes only those social science materials 
that she can relate to the practice of 
nursing. She has written a gocd book, 
primarily because she possesses the felic- 
itous combination of sophistication in social 
science and an intimate familiar-ty with 
the problems, interests, and values of the 
nursing profession, 

Ozzie G., SIM MONS 
Associate Professor of Anthropology 
Harvard University 


W. WALLACE WEAVER (Ed.). Fronśiers for 
Sociaj Work: A Colloquium cn the 
Fifiseth Annsversary of the School of 
Social Work at the University cf Penn- 
sylvania. Pp. 125. Philadelphia: Uni- 
versity of Pennsylvania Press, 1960. 
$3.00. 

Frontiers for Social Work contams four 
papers presented at the fiftieth ann_versary 
of the University of Pennsylvania School 
of Social Work in 1959. Ewan Clague, 
Commissioner of Labor Statistics, United 
States Department of Labor, writes on 
“Economic Myth and Fact in Social 
Work”; Paul B. Sears, Director of the 
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Conservation Department of Yale Uni- 
versity, follows with “Nature and Moral 
Choice”; Karl de Schweinitz, a former 
teacher and a former Director of fhe 
School, presents “The Past as a Guide to 
the Function and Pattern of Social Work”; 
and Ruth Smalley, Dean and teacher, con- 
cludes with “Today’s Frontiers in Social 
Work Education.” Since three of the 
papers were prepared by past or present 
members of the School staff they of neces- 
sity grew out of that experience, but each 
drew upon a range of experience that 
immeasurably enriched the final presenta- 
tion. f 

Ewan Clague, essentially an economist, 
dwelt upon the depression period of the 
1930’s but emphasized current situations— 
such as the population explosion, women 
in the labor force, the revolution in: agn- 
culture, diminishing returns, and leisure 
versus luxury, situations which confront 
social workers and social work educators 
with some penetrating questions about their 
role in dealing with the problems accom- 
panying these developments. Karl de 
Schweinitz, with his devotion to, and ap- 
preciation of, history, confronted these 
same social workers and social work edu- 
cators with the necessity to understand 
present problems in historical perspective. 
Ruth Smalley concentrated upon the cur- 
rent issues involved in the recently com- 
pleted Curriculum Study sponsored by the 
Council on Social Work Education, and 
with characteristic incisiveness delineated 
the pertinent aspects of the study in re- 
lation to professional education within the 
university structure. Like Karl de 
Schweinitz, Dean Smalley paid tribute to 
the creative genius and productivity of 
Dr. Jessie Taft and Dr. Virginia Robinson, 
former teachers at the’ School, whose 
teachings and writings have affected pro- 
foundly both practice and teaching. 

The fourth paper, and the only one by a 
person not connected with the University 
of Pennsylvania School of Social Work or 
with social work practice, was by a bot- 
anist, Paul Sears. Ranging from ecosystems 
to space and time, to the balance of nature, 
and finally to the artist. Professor Sears 
brought to the attention of his audience 
and of his readers a sense of the oneness 
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of life and of the necessity for social work 
to assay itself in relation to the world in 
which we live. One of his many fruitful 
paragraphs, of special significance for social 
workers, is as follows: “It is a common- 
place among biologists today that man, 
through his power to adapt his ways, is in 
charge of his own future evolution. I 
would add that he is also in charge of the 
destiny of his environment. For this he 
needs a far more convincing experience of 
science than he gets today—not only that 
he may understand one of the great crea- 
tive manifestations of the human mind but 
that he may be able to interpret realis- 
tically the world in which he lives.” 

A final word must be addressed to pro- 
fessional social work education. While the 
volume under review is not a history of the 
University of Pennsylvania School of Social 
Work, it does, however, make clear the 
neture of the opportunities which uni- 
versity sponsorship affords as well as the 
ccncomitant responsibilities, The present 
dean of the School, Dr. Ruth Smalley, 
deals with the difference which a school of 
sccial work brings to the University, a 
difference that is entirely consistent with 
the concept of diversity within unity—in- 
deed which is the essence of a university. 
Karl de Schweinitz also touches on this 
point when he observes that “our differ- 
ence from our colleagues in the university 
is that the function of the scientist is 
detached observation, but we move toward 
education from the midst of engaged opera- 
tion.” Both Smalley and de Schweinitz 
quite properly and emphatically insist that 
professional social work education within 
the university structure must maintain its 
distinctive character of training in both 
knowledge and skill—the knowing and the 
doing. They in turn are joined by Ewan 
Clague who pays his respects to the co- 
ordination of theory and practice as he 
observed it during his own teaching days 
at the School. 

ÀRTHUR E. Finx 

Dean, School of Social Work 

University of North Carolina 


RAFAEL HELIODORO VALLE. Historia de las 
Ideas contemporáneas en Centro-Amér- 
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ica. (Historia de las Ideas contempo- 
raneas VI.) Pp. 306. Mexico: Fondo 
de Cultura economica, 1960. No price. 


The magnificent work of selection, trans- 
lation, and publication accomplished by the 
Fondo de Cultura economica gains new 
lustre by the sixty-seventh volume in its col- 
lection, entitled Tierra firme, dedicated to 
aspects of Latin America, and the sixth in 
its series especially concerned with intel- 
lectual history. 

The difficult task of exploring contribu- 
tions of Central America was confided to 
the late Rafael Heliodoro Valle, who was 
long dean of the diplomatic corps in Wash- 
ington. Without self-pity, he makes it 
clear how exasperating was his long search, 
how deficient the library resources on 
which he could rely. 

If the resultant work has often the 
character of a catalogue of names and 
works, that, too, will have its utility for 
scholars for a long time to come. The 
hundreds of aphorisms and paragraphs 
that Valle chose—out of context—to quote 
or condense in order to represent the 
thought of his historians, jurists, educators, 
philosophers, and aestheticians are tempt- ` 
ing materials for the bold critic who would 
arrive at tentative conclusions with respect 
to the differences between Latin American 
mentality and our own. 

Probably the limited number of North 
American readers this volume will attract 
will find most to interest them in the brief 
obiter dicta in which the author, so much 
more thoroughly informed than the rest of 
us, records his opinion of the extent and 
value of the intellectual activities he is sur- 
veying. His high standards and complete 
honesty lead him to many judgments that 
are negative, if not harsh. 

He finds that the common pattern of 
dictatorship has lacked respect for the 
values of the spirit; that the existence of 
a Central-American culture is doubtful 
since the area is chiefly a playground for 
ideas that were derived from Europe and 
the rest of the hemisphere; that his 
countries have lamentably failed to publish 
the complete works of their distinguished 
sons; that total production of scientific and 
philosophical ideas has been scanty; that 
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the historic political parties have failed to 
develop a consistent ideology; that the 
universities have not provided a continuous 
nucleus of researchers and scholars, while 
turning out too many unscrupulous addicts 
of ink and words; that so far no philos- 
opher has been born in Central America, at 
least none comparable to Caso o: Korn or 
Varona; that such ideas as have been ex- 
pressed there have—-with the exception of 
Ruben Dario—had httle influence on the 
continent. Nor is there a Central American 
novelist of wide renown; there ere very 
few essayists, no literary criticism, some 
anthologists—who make no critical studies 
of the men they anthologize—and only 
one dramatist before 1900. This is, to 
be sure, the negative side, but it is enough 
to dishearten any but the most curious oI 
students and readers of much buena 
voluntad. 
W. Rex Crawrorp 
Professor of Sociology 
University of Pennsylvania 


Carros M. Rama. Las Clases seciales en 
el Uruguay. Pp. 304. Moatevideo: 
Ediciones Nuestro Tiempo, 1960. No 
price. 

This treatise was written between No- 
vember 1957 and November 1958 ap- 
parently as a thesis in a competition for a 
professorship in the Faculty of Law and 
Social Sciences at the University of 
Montevideo. ‘The five principal chapters 
into which it is divided are entizled “So- 
ciety, Economy and Power,” “Socal Strati- 
fication in Uruguay,” “The Upper Class,” 
“The Middle Classes,” and “Tke Lower 
Classes.” Most of the data were taken 
from the results of five previcusly un- 
published surveys, some of them made by 
the author, including some comprehensive 
materials gathered by the Ministry of 
Public Health of Uruguay. 

Basically, Rama attempted to fallow pro- 
cedures that have been used by G. D; H. 
Cole—to infer class positions ard affilia- 
tions from a study of occupations, or in 
his words to use “occupational groups to 
establish the social classes, and especially, 
their relation to the economy...’ (p. 21). 
However, some consideration is given to 
the broader approaches followed by 
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Sorokin, Warner, and other North Ameri- 
can sociologists. | 

Although handicapped extremely by the 
fact that Uruguay has had no census of 
population since 1908, so that even such 
an elementary fact as the total number 
of inhabitants in the country is subject to 
widely varying estimates, Rama attempted 
to determine the absolute and relative im- 
portance of the upper, middle, and lower 
classes in the rural and urban portions of 
Uruguay as well as in the nation as a 
whole. Despite all the handicaps under 
which he was working, his estimates must 
be considered the most reliable to date and 
the most trustworthy that are likely to be 
available for some time. ‘These indicate 
concretely that 54,460 persons, two per 
cent, belong in the upper classes, in a 
total population of 2,600,000. Of these 
11,080 live in strictly rural territory, 34,380 
in the nation’s towns and small cities, and 
9,000 in the captial, the city of Montevideo. 
The estimates place 795,700 individuals, 
twenty-one per cent, in the middle social 
classes, including 160,660 who live in rural 
districts, 275,040 residents of small urban 
centers, and 360,000 inhabitants of Monte- 
video. Finally, Rama’s calculations in- 
dicate that 1,749,000, or 67 per cent of 
Uruguay’s population, are of lower-class 
status; and of these 382,260 persons live 
in the country, 836,580 in towns and small 
cities, and 531,000 in Montevideo. 

T. Lynn SMITH 
Graduate Research Professor 
of Sociology 
University of Florida 


RUsHTON CoULBORN. The Origin of 
Civilized Societies. Pp. x, 200. Prince- 
ton, N. J.: Princeton University Press, 
1959. $400. 


This book represents a brave, speculative, 
but by no means unworthy, attempt to get 
at the spiritual roots of what the author, 
following Toynbee and Weber, calls the 
seven primary civilized societies: Egyptian, 
Mesopotamian, Indian, Cretan, Chinese, 
Middle American, and Andean. Coulborn’s 
theses are that these seven civilized societies 
were originated independently by anxiety- 
ridden primitives who left their old homes 
because their survival was threatened by 
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desiccation, and who found their new habi- 
tats far from promising and hopeful; that 
it ‘was a new religion, preached and pro- 
pounded gospel-like by a charismatic 
leadership, which provided the enthusiasm, 
the “mental exaltation,’ and the reas- 
surance that life in the new land would 
set them free from the anxieties which had 
plagued them in their old habitat; and, 
finally, that this new religion centered pri- 
marily around the worship of water, the 
need for which had driven them to their 
new settlements. In order to develop and 
justify these points, the author devotes 
part of the book to a survey of the rise and 
spread of the mesolithic and peasant-village 
cultures which preceded the formation of 
the seven civilized societies, and the rest 
to an examination of the physiographical, 
archaeological, and mythological data 
pertinent to his theme. 
_ The tone of the book is overly argu- 

mentative and contentious, and its style is 
deplorable; it is replete with inapt and 
incongruous phraseology, and is overloaded 
with clumsy, heavy sentences. Nor does 
the author succeed in proving his thesis 
in spite of his self-assurance. Nevertheless, 
the book is both important and useful; it 
is a searching and original contribution to 
the study of the origin of civilization, a 
rather elusive, enigmatic, and complex area 
o: research, The author is imbued with 
an inquiring, skeptical attitude which shows 
nə favoritism to any one of the civilizations 
under scrutiny, and he is no respecter of 
persons when citing and analyzing the 
opinions of the modern archaeologist, an- 
thropologist, and historian. By and large, 
his arguments are scrupulous and objec- 
trve; one feels that he is really trying to 
get to rock-bottom There are therefore 
relatively few superficial inferences or con- 
clusions, although the author does show a 
tencency toward a cavalier treatment of 
the thorny, treacherous, and deceptive 
mythological material which he utilizes. 
All in all, this book is a stimulating, re- 
warding, though admittedly highly specula- 
tive, contribution. 

SAMUEL NOAH KRAMER 
Clark Research Professor of 
AssyTio_ogy 
University of Pennsylvania 
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SHELDON S. Wor, Politics and Vision: 
Continuity and Innovation in Western 
Political Thought. Pp. x, 529. Boston: 
Little, Brown and Company, 1960. No 
price. 

This book, by an author whom the 
publishers fail satisfactorily to identify, is 
neither a history of political theory nor 
an attempt to build new theory. Instead, 
it is an “interpretive” study. Therein les 
its chief strength. It is erudite, original, 
and often profound. In some other re- 
spects, however, its falls short of high 
merit. The selectivity seems almost arbi- 
trary. Why, for example, should three 
chapters out of ten be devoted to the 
theories of Christian theologians? How 
can Mosca, Pareto, and Michels be almost 
completely ignored in a discussion of 
elitism? Mechanically, also, the book is 
defective. A few notes appear at the 
bottom of the page where they belong, but 
most are at the end of the volume. The 
text is replete with misspellings and with 
pronouns which fail to agree with their 
antecedents 

Though the author’s interpretations are 
frequently brilliant, some are hard to ac- 
cept. He condemns the Hellenistic phi- 
losophies, including Stoicism, as negative 
and “‘apolitical,’ but he acclaims the 
teachings of the Church Fathers as con- 
structive and political He indites the 
Romans for a record of failure as political 
thinkers. He criticizes Locke for describ- 
ing the state of nature as “idyllic” and 
for despising the state as a mere agency 
of compulsion. He praises Mull for his 
noble defense of liberty, but criticizes him 
for “compromising the integrity” of gov- 
ernment, the only agency by which liberty 
can be enforced. l 

Professor Wolin evidently prefers those 
theories which exalt the state as an in- 
strument for the improvement of man and 
for providing him with opportunities for 
“meaningful participation.” He conceives 
the chief political values as stability, order, 
and “authority and community.” He 
admires Plato, the Church Fathers, Hobbes, 
Calvin, Rousseau, F. H. Bradley, and— 
apparently—Durkheim. He berates the 
liberals since Locke for “depoliticizing” 
political theory, for substituting economics 
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and administration for politics, and for 
reducing society to “a network of activities 
carried on by actors who knew no principle 
oi authority.” Though his declared pur- 
pose is to expose “the nature of our present 
predicaments,” he scarcely touches upon 
some of the gravest of these; for instance, 
the predicament of the citizen who finds 
certain acts of the state in conflict with 
his conscience. ‘The author rightly says 
that “human existence is not going to be 
decided at the lesser level of small associa- 
tions,” but he ignores the certainty that 
some of them will have to be deciced at a 
level beyond that, of the nation-state, no 
matter how great a sense of “community” 
it may inspire. 
Epwarp McNALL Burns 

Chairman 

Department of Political Science 

Rutgers University 
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W. W. Rostow. The Stages of Economic 
Growth: A Non-Communtst Manifesto. 
Pp. x, 178. New York: Cambridge Uni- 
versity Press, 1960. $3.75 clothbound; 
$1.45 paper-bound. 


Originally prepared as a series of lectures 
which aroused broad interest and were 
summarized by The Economist as “one of 
the most stimulating contributions made to 
economic and political thought since the 
war,” this book had already made a deep 
imprint on economic language and Ktera- 
ture before it was published in 1960. 

Within its limited space, The Stages of 
Economic Growth presents an integrated 
structure of the economic history of the 
past 150 years and a more than generalized 
theory of economic growth. The prasenta- 
tion encompasses the rise, and expected 
fall, of communism and provides a natural 
backdrop for an analysis of Marxist phi- 
losophy and of Communist policy; it com- 
pares Marxism and the stages-of-zrowth 
analysis on the basis of “how traditional 
societies came to build compound interest 
into their structure”; and it relates modern 
warfare to the inexorable process of change 
in human society and polity. 
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The book also argues Rostow’s positive 
outlook. Poor nations like China and India 
have already begun to grow; for mest 
others the means to grow are near by and 
attainable. Thereafter, their growth proc- 
ess is reasonably assured, provided we can 
preserve the world “over the century or 
so until the age of high mass-consumption 
becomes universal,” And the prospects for 
preserving the world are also favorable 
since it is certain that the diffusion of 
power will be even more rapid than the 
diffusion of wealth. Poor nations will 
soon have nuclear know-how. The future 
world will be one “of middling powers who, 
foreseeably, will share all the strides of 
modern technology.” 

With this range and this prospect, it is 
not surprising that Rostow’s lectures and 
book swept the popular imagination and 
influenced national leaders, especially in 
poorer countries aspiring to prosperity 
under democracy. But what was the effect ° 
of his theories on the technical reader, the 
student of economic history or of political 
and economic theory?, There must cer- 
tainly have been some questioning of the 
stages analysis as an interpretation of the 
past and some doubt concerning its projec- 
tive significance for the future. Rostow 
himself suggests that the nations of Latin 
America, Africa, and Asia may well follow 
different paths from those of Great Britain 
and the West. “The pool of unapplied and 
relevant technology” and “the willingness 
of the governments of industrialized na- 
tions to contemplate enlarged soft loans 
and grants” seem to constitute a new 
force favorable to this end. i 

On the other hand, too much attention 
may already have been given to the relative 
disadvantages of the higher rates of popula- 
tion growth in many poor lands. But 
Rostow also makes clear that the hard 
tasks are those of governmental leadership 
in energizing and activating most of the 
people of the poor nations—the vast major- 
ity of whose people happen to be in tradi- 
tional agricultural and rural activities. 
Perhaps those familiar with these tasks in 
China and in India might question the 
imminence of take-off or, indeed, the very 
applicability of a specific take-off point in 
a continuum to such nations. There the 
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task of initiating a more rapid rate of ex- 
pansion seems to be rather one of pushing 
in many directions—differing according to 
the specific needs of individual countries— 
and having a force that is sustained over 
the period of a decade or a generation. It 
is scarcely certain that India, for example, 
has yet placed in power a government 
whose key leaders are interested in the 
‘required tasks. 

For the same reason one might question 
the timing, if not the facts, on diffusion of 
power, and thus also question Rostow’s 
prognosis of the loss of power by the 
Communist states. This in turn raises the 
question of just how non-Communist a 
manifesto is Rostow’s thesis on the process 
of growth. So dependent is his chain of 
argument on the applicability of this his- 
torical interpretation to the future that 
much more attention on the specific prob- 
lems of the new countries seems warranted. 
Such detail would require a more extensive 
book, with opportunities for more intensive 
analvsis, 

Rostow has provided an exciting total 
picture. It is inevitable that its compo- 
nents will need further study—to which we 
cen expect that he will also contribute. 
Already the economist can find in other 
Rostow studies a more complete statement 
of the lead-sector theory so important in 
tke stages of growth Elaborations of 
other parts of the book can also be ex- 
pected. That some parts of the present 
general structure will be altered as it is 
strengthened is an inevitable attribute of 
the process of scholarship. 

WILFRED MALENBAUM 

Professor of Economics 

University of Pennsylvania 


Norton Ginspurc (Ed). Essays on Ge- 
ography and Economic Development. 
(Department of Geography Research 
Paper No. 62.) Pp. xx, 173. Chicago: 
University of Chicago Press, 1960. No 
price. 


The nine essays in this volume are the 
immediate outgrowth of papers and discus- 
sion during a session on “The Geographic 
Aspects of Economic Development” at the 
1956 meetings of the Association of Ameri- 
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can Geographers, with antecedents in pre- 
vious meetings of the Association, in semi- 
nars, and in a project sponsored by the 
Ford Foundation. 

Recognition and analysis of areal dif- 
ferences is a theme common to most of 
the essays and is approached by various 
methods and at different levels of inquiry. 
Differences in energy consumption between 
countries are examined by Nathaniel Guyol, 
who proposes that this is the best and most 
widely available basis upon which to com- 
pare the levels and rates of economic 
development. Also at the national level, 
Brian Berry utilizes sophisticated mathe- 
matical measures and a UNIVAC computer 
to manipulate 43 variables gathered for 95 
countries in his “Inductive Approach to 
the Regionalization of Economic Develop- 
ment.” He finds that developed and under- 
developed countries are not grouped at the 
opposite ends of a scale, but are arranged 
rather regularly along a dual-factor con- 
tinuum expressed in terms of technological 
and demographic components. 

Three essays focus on questions of areal 
differences within countries, with field work 
much more important as the method of 
inquiry. Ann Larimore examines the evo- 
lution of economic occupance units in the 
Basugo District of Uganda as a method of 
exploring economic change in areas where 
local statistics are unavailable. Somewhat 
similar problems are faced by Peter Gosling 
in his exposition of a method for identi- 
fying rural problem areas in Malaya. Here, 
field work of varying intensity is supple- 
mented by whatever statistical data is 
available. Allan Rodgers depends almost 
entirely on employment statistics in his 
analysis of regional changes in industrial 
development within Italy, 1938-1951. The 
data show that the gap between North 
and South Italy widened during this period, 
and Rodgers suggests that it has probably 
not been significantly narrowed by the 
government’s efforts since 1954 to in- 
dustrialize the South. 

The above are essentially research papers, 
and they are balanced by several essays of 
more general scope. In the lead essay, 
Richard Hartshorne reviews the relation- 
ships between geography as a discipline and 
the study of economic development. He 
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suggests that greater attention to a “geog- 
raphy of consumption” would be fruitful 
both for the discipline and for the study of 
economic development. Edward Ullman is 
similarly provocative in a brief paper on 
cultural and spatial “interaction” as a 
phase of the developmental problem and as 
a field of inquiry. Joseph Spencer urges 
caution in use of the term “underdevel-~ 
oped,” with Malaya as his example, while 
Phillip Wagner presents a classification of 
economies in terms of both functional and 
cultural attributes. 

Norton Ginsberg, the editor, writes a 
perceptive Introduction which relates the 
individual contributions to each other and 
provides a good measure of broader per- 
spective. His conclusion that the essays 
“present a cross-section of intersst and 
work in the field of economic develop- 
ment on the part of geographers, [and] 
provide . . . for generalization, . . . about 
the role of geographic research in the 
study of developmental problems,” is 
entirely valid and indicates the value of 
this symposium to scholars from other 
disciplines who are interested in these 
problems. 

THomas R. SMITH 

University of Kansas 


Grecoy Grossman (Ed). Value and 
Plan: Economic Calculation and Organ- 
ization in Eastern Europe. (Russian and 
East European Studies.) Pp. vii, 370. 
Berkeley and Los Angeles: University of 
California Press, 1960. $7.00. 


This book is a symposium of thirteen 
articles which are revised versions of 
papers presented by experts at a conference 
held at Berkeley in 1958. The articles 
cover a wide field ranging from theoretical 
and econometrical discussions of such sub- 
jects as “The Soviet Debate on the Law 
of Value and Price Formation” ar “The 
Planner’s Choice Variables” to a treatment 
of more concrete topics like “Investment 
Policy in the Soviet Electric-Power In- 
dustry.” To each article, comments, often 
very critical, are attached. 

Gregory Grossman has contrikuted a 
very valuable Introduction, whick might 
be considered an attempt to provide a 
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synthesis of the articles, including an as- 
sessment of the major issues which are 
discussed. 

The common background of the prob- 
lems and issues treated in the papers is 
the rapid and turbulent economic, partic- 
ularly industrial, expansion in the eastern 
European countries, but particularly in the 
Soviet Union. Since Stalin’s death, dis- 
cussion has started in the Soviet Union—. 
and Poland—concerning a possible im- 
provement in the working of the Soviet 
economy, and some important steps were 
taken aiming at organizational changes. 
This development can be regarded as a 
forced response to the years of one-sided 
authoritarian preoccupation with industrial 
growth. 
` With regard to the organization of the 
Soviet economy, great attention is paid in 
the papers to the 1957 reforms. Much 
authority which had been previously en- 
joyed by the ministries was given to the 
newly created SOVNARKOZY, or eco- 
nomic council, and the ministries received 
some additional powers such as target- 
setting, supply-allocating, and price-setting. 
However, other powers in those same areas 
were moved up into the Planning Com- 
mission The book then deals with con- 
ditions for the economic efficiency of 
centralized and decentralized structures; 
with the feasibility of efficient, informa- 
tionally-decentralized adjustment processes; 
with economic rationality; with planner’s 
preferences; and with the results of greater 
decentralization on production. Much im- 
portance is attached in the book to the 
great debate on the role of the “law of 
value” .and price formation in socialist 
economies. Although it is pointed out 
that some participants in the Soviet debate 
were courageous enough to question, at 
least implicitly, the Marxian theory of 
value, still the prevailing view regards 
price as bearing a uniform relation to 
“value” in the Marxian sense. As Mr. 
Grossman says in the Introduction, the 
question of exactly what role the prices 
are to perform and in what kind of 
“economic model they are to function” is 
not being asked. It is doubtful that the 
current debate on the “law of value” can 
lead to substantial improvements im the 
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rationality economic 
organization. 

Throughout the book, and particularly 
in the comments, it is stressed that the 
available information is scarce and that 
ofcen a lack of factual knowledge did not 
make possible a more penetrating analysis: 
this reviewer believes that the book would 
also have greatly gained if a chapter de- 
ycted to the economic problems of Soviet 
agriculture had been included. Despite 
these deficiencies, however, the book sup- 
ples good evidence that there is a ferment 
in the Soviet Union which might lead to 
changes in economic organization. The 
increase in the overall industrial produc- 
tion and the relaxation of the daily life 
strain have probably been instrumental in 
this development. How far, then, could 
changes go which would provide for more 
decentralization, delegation of authority, 
flexibility, and alterations in the price 
policy and cost structure? How far could 
such a process of evolution, which, if 
successful, might improve economic and 
sccial conditions and eventually bring the 
working of the system somewhat nearer 
tc the Western economic organization be 
carried? Would not such changes gradually 
threaten the core of the “command econ- 
omy”; go against the dogma of the Party; 
and finally destroy the basic Soviet 
politics? 

This book, with its wealth of thought 
and information, could indirectly help to 
answer these and similar questions. It 
certainly represents a great contribution 
to general knowledge concerning the very 
important problems of the Soviet economic 
organization. 


of planning and 


ANTONIN BASCH 
Washington, D. C. 


E. A. G. ROBINSON (Ed.). Economic Con- 
sequences of the Size of Nations: Pro- 
ceedings of a Conference Held by the 
International Economic Association. Pp. 
xxii, 446. New York: St. Martin’s Press, 
1960. $10.00. 


In view of the widespread discussions of 
regional economic integration and of the 
necessity of governments to direct their 
nations on this issue, it would not be 
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unreasonable to expect that an exhaustive 
analysis of the economic effects of partici- 
pation in customs unions and free trade 
areas would appear in this book. Expecta- 
tions notwithstanding, except for an as- 
sessment of the consequences of participa- 
tion upon various aspects of a country’s 
foreign trade, this analysis had been 
undertaken only cursorily. The papers and 
discussion compiled in Economic Conse- 
quences of the Size of Nations are fully 
adequate for more thorough study. The 
volume examines primarily the potential 
effects of the stabilization and increase in 
size of markets upon national efficiency of 
production. It also considers the impact 
on internal economic stability, adaptability 
to external forces, and the rate of economic 
growth. Through no fault of the partici- 
pants, who are economists of truly inter- 
national stature, the findings are inconclu- 
sive or, although in some cases substantial 
accord was possible, of little positive 
help to governments which must decide 
upon their course of action with respect 
to regional economic integration. 

Despite this, the more prominent con- 
sensuses of the group are of interest. To 
the degree that small nations are afflicted 
by narrow economic bases, external trade 
provides an effective means of evading the 
penalties of smallness. Since external 
markets are riskier than domestic ones, 
however, this means of escape has its costs 
in the form of greater exposure to inter- 
national economic and political tensions 
Furthermore, since vulnerability to political 
pressures varies inversely with the eco- 
nomic importance of a nation; since 
vulnerability to all but universal depression 
varies inversely with the degree of eco- 
nomic diversification; and since small na- 
tions are found to be less diversified than 
large nations, small countries, therefore, 
should be subject to greater instability 
That this has not been true historically is 
believed to be partially explained by the 
greater and more efficient political and 
economic maneuverability that small na- 
tions presumably possess. 

Nevertheless, the major lesson of the 
volume is that the blight of smallness can 
be grossly exaggerated There are, cer- 
tainly, a few industries in which countries 
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of 10 to 15 million populatioa cannot 
enjoy all the economies of size available 
to large countries—but only a few. Ad- 
ditionally, it seems likely that mations of 
50 million people are capable of producing 
as efficiently as even the United States. 
This, of course, is not to suggest that 
countries of this size are now taking ad- 
vantage of the opportunity. Indeed, one 
of the justifications for integration appears 
to be that countries reluctant to edopt low 
price, mass-production techniques will be 
compelled to do so by the mor? intense 
competition, But, aside from tkis, there 
seems little to be gained in terms of pro- 
duction efficiency from regional intergra- 
tion. The argument that integretion will 
improve living standards via greater ei- 
ciency is, therefore, not weighty. 

Significantly, however, the participants 
believe that diseconomies of size do not 
exist. Thus, efficiency considerations estab- 
lish no apparent maximum size to a 
national or integrated market. In conse- 
quence, governments desiring to participate 
in regional market schemes can find solace 
in economic reasoning. ‘They can be fairly 
certain that, while they may rot gain, 
they will not lose. But if more forceful 
arguments are necessary, they must be 
sought elsewhere than in these pro-eedings. 

M. O., CLEMENT 
Assistant Professor 
of Economics 
Dartmouth College 


Francis M. Bator. The Que:ion of 
Government Spending: Public Nseds and 
Private Wants. Pp. xvi, 167. New 
York: Harper & Brothers, 1960 $3.75. 


This little book is a valuable—r not as 
readable—sequel to Galbraith’s The Af- 
fluent Soctety, from which the author 
seemingly takes his cue. It unfolds the pat- 
terns of government spending since 1929, 
and it raises fundamental questions about 
the nature of private and public spending 
in terms of economic and social goals 
which are traditionally accepted without 
question. Professor Bator measures the 
quantity of government spending in various 
dimensions and relates these patterns pro- 
vokingly to questions of social goals, the 
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rate of economic growth, inflation, and 
economic efficiency. 

Dividing government expenditures into 
“exhaustive’”—absorbing goods and services 
-~and “nonexhaustive’ payments redis- 
tributing income, Bator traces in Part One 
the changes in federal, state, and local 
government spending on defense, non- 
defense goods and services, and transfer 
payments from 1929 to 1957. In that 
period defense spending grew from $706 
million to almost $45 billion. In 1929 this 
was about ten per cent of total govern- 
ment spending; in 1957 it was almost 
forty per cent. Transfer payments also 
rose in the same period from $900 million 
to $18.4 billion in 1957. Government pur- 
chase of nondefense goods and services 
grew least rapidly of the three, increasing 
from $7.8 billion in 1929 to almost $40 
billon in 1957. 

Further analysis of the expenditure pat- 
tern and other data reveals that since the 
ratio of private investment to gross na- 
tional product has remained relatively 
constant, these increases in government 
spending have been mainly at the expense 
of private consumption which has not 
risen as fast as it might have otherwise. 
Comparing the ratio of nondefense ex- 
penditures to gross national product in the 
United States with that in West Germany, 
the United Kingdom, Belgium, Canada, and 
Sweden, Bator finds that the share of 
government purchases in civilian output for 
the United States was lower in 1953 than 
for four of the countries and slightly higher 
than it was for Canada. Moreover, the 
ratio of government nondefense purchases 
to nondefense output has declined slightly 
since 1939 from almost 13.5 per cent to 
10.3 per cent, after having risen during the 
New Deal from 7.5 per cent in 1929. 

In the second part of his book, Bator 
puts the facts of expenditure aside and 
proceeds to analyze the relationship of 
increasing government expenditures to such 
issues as inflation, consumer sovereignty, 
and freedom in general. In this section of 
the book, while Bator’s values and social 
philosophy are apparent, they do not de- 
tract from the value of the analysis. Here 
the author makes a major contribution to 
an understanding of economic problems in 
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their value terms regardless of where the 
velues fall eventually. Such questions as 
waether more or less of the increasing 
national output ought to go to private or 
public uses and how our level of living and 
national security will be affected by 
changes in government spending are only 
some of the many pressing questions 
implicit in the “affluent society” theme, 
tc which Bator addresses himself with 
a cansummate skill that will undoubtedly 
be recognized by both lay and professional 
reader alike. 


CHARLES HOFFMANN 


Assistant Professor of Economics 
Queens College 


Proceedings, Internationa! Conference on 
Control of Restrictive Business Prac- 
tices. (Sponsored by The Graduate 
School of Business, University of Chi- 
cago.) Pp, xx, 380. Glencoe, Il.: Free 
Press, 1960. $10.00. 


One problem which besets all capitalistic 
economies is restrictive business practices 
while optimum allocation of resources re- 
quires unimpaired business efficiency. Na- 
tional governments are constantly seeking 
solutions to the knotty economic and 
political problems related to restrictive 
busmess arrangements. Proceedings, Inter- 
national Conference on Control of Restric- 
tive Business Practices is the record, albeit 
not complete, of one attempt, through 
international co-operation, to help solve a 
perennial problem common to so many 
countries. 

Sponsored by the Graduate School of 
Business of the University of Chicago, and 
teld in that city January 13-16, 1958, this 
was the first private international confer- 
ence on restrictive business practices. Its 
private nature was expected to afford wide 
possibilities for the freest exchange of 
information on practices and policy formu- 
lation among private-citizen experts and 
government officials from sixteen countries. 
To that end the conference was divided 
into two groups—~private experts and gov- 
ernment officials—for the discussion of 
such topics as objectives of national poli- 
cies toward restrictive business practices; 
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procedures for policy implementation; poli- 
cies toward the concentration of economic 
power; and problems arising from the de- 
velopment of the European common 
market. 

An outline of the contents of the book 
suggests both the nature of the conference 
and its mechanics. Four public lectures 
were addressed to the entire conference; 
they comprise the first seventh of the book 
and deal with legislation and policy in the 
United Kingdom, the Netherlands, Norway, 
and West Germany. The next segment of 
the book is devoted to circulated policy 
statements from officials of eight of the 
participating countries. Then come sum- 
maries of the closed session—aimed at 
maximizing the free interchange of in- 
formation—of the government group, the 
citizen-expert group, and the two groups 
meeting in joint session. Undoubtedly 
these sessions must have been quite re- 
vealing, though the summaries by their 
very nature only suggest that likelihood 
The remainder of the book is devoted to 
Appendices on major legislation since 1954, 
the legislation before that date having been 
published by the UN; pertinent articles of 
the Common Market Treaty; the officially 
sponsored government bill now pending in 
Belgium; and the agenda of the conference. 

When many of the written and spoken 
statements are shorn of the verbiage that 
almost ritualistically crops up when free 
enterprise is discussed, there is much to 
be learned about the problem of restrictive 
business practices in different countries. 
The range and preferences of policy for the 
different countries are helpful for apprais- 
ing both the problem and the degree of 
success achieved or achievable. But ob- 
viously the real meat of the conference has 
been omitted; the participants--very prob- 
ably—gained much information and—hope- 
fully—many insights into the problem. 
Grappling together with a common prob- 
lem on an international level is in itself an 
achievement. The international exchange 
of viewpoints, the new insights into prob- 
lems, the ease of exchange with other 
nationals, the view of professional stand- 
ards on an international plane—all of these 
contribute something to the unifying tend- 
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encies in a world where disintegrating 
forces seem to be prevailing. 
CHARLES HOFFMANN 
Assistant Professor of Economics 
Queens College 


V. V. RamanaDHam. Problems of Public 
Enterprise: Thoughts on Brith Ex- 
pertence. Pp. 175. First U. S. Edition. 
Chicago: Quadrangle Books, 1959. $4.75. 


Perhaps the ability of a people tc estab- 
lish public enterprises on sound business 
bases is one earmark of political maturity. 
The world in our day seems to contain 
many examples of states which are na- 
tionalizing’ their industries for political 
purposes. The values of economically 
sound public business enterprises are often 
overlooked or are unattainable. 

Professor Ramanadham has set forth 
general principles for the establishment 
and operation of public corporations in the 
form of guidelines for government officials 
and public-minded citizens. He finds some 
of the best examples of public enterprise in 
Great Britain, but also refers very briefly 
to experiences in the United States—the 
Tennessee Valley Authority, in Burma, 
Canada, India, Greece and France. He 
does not present us with a brief for the 
nationalization of industry, but merely with 
his observations about its better forms. 

Not all nationalized industries take the 
form of public corporations, but, as an 
economist, the author is clearly in favor 
of the corporate form because it offers 
independence to the board of directors on 
economic and managerial matters and thus 
makes it possible for a business to try to 
pay its way. If the corporation is properly 
set up, the cabinet minister or Parliament 
itself cannot exert direct particular in- 
fluence. When the charter is dravm the 
parliamentary purposes may be expressed 
and social or political aims set forth. 
Thereafter, the board should have control, 
much as it would under private enterprise. 
This makes possible the establishment of 
the structure of the industry without polit- 
ical interference; control of prices in 
relation to costs; the regulation of wages 
on levels comparable with wages in private 
industry; and the responsible use of capital. 
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The author’s interest is in the con- 
sumer, to see that the advantages of an 
enterprise accrue to him. Of course, the 
workers in an industry can make their 
demands felt more forcefully than can the 
consumers; therefore the author advocates 
the use of consumer councils and of 
tribunals to protect public interests. The 
tribunals would cope with monopoly power 
as well as with problems of prices and 
wages. Both the councils and the tribunals 
would need to have fact-finding, analytical 
machinery and legal support to keep prices 
based on costs if they are to be an ef- 
fective help to consumers and taxpayers. 

Normally, a nationalized industry is a 
large one in which all production and sell- 
ing must be co-ordinated. This calls for 
the “re-introduction of a sizeable propor- 
tion of the normal processes of industrial 
organization” (p. 62). One necessary fea- 
ture is the division of the industry into 
units, The author goes into detail as to 
optimal size of units under varying con- 
ditions. Among other characteristics, the 
optimum unit would be one which would 
recognize the regional or other differences 
and thus avoid the necessity for consumers 
in low-cost areas to help pay the bills of 
the higher-coast areas---cross-subsidization. 
A central organization, to be concerned 
with consumers’ interests, investment ques- 
tions, consequences of the board of di- 
rectors’ policy decisions, and general coù- 
parisons between public enterprise and 
“corporate anatomy,” is recommended by 
the author. He does not claim that this 
idea is his own. : 

There are copious references to com- 
mission reports and other literature of 
the field in the Footnotes, but no inclusive 
Bibliography is presented. The book is 
outlined with much clarity, and the outline 
is followed with as much consistency as 
any book that this reviewer has read 
recently. 

This is a small scholarly study of a 
reflective sort based upon very wide re- 
search effort. It can be recommended 
readily to all serious students of the organ- 
ization of nationalized industry. 

W. Henry COOKE 

Professor of History, Emeritus 

Claremont Graduate School ` 
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S. L. N. Smaa. The Capital Market of 
India. Pp. xi, 300. Bombay: Vora & 
Company, 1960. $5.00. 

The Indian experiment in planning for 
prosperity in freedom has rightly received 
a great deal of attention in the United 
States in recent years. Whether the newly 
emergent nations in Asia and Africa and 
the poorer parts of Latin America will be 
able to shake off their age-old poverty 
without destroying free institutions in the 
process is a question which, perhaps, will 
not be answered decisively for many years 
to come. But there can be little doubt that 
for better or for worse, the answer will 
be materially affected by developments in 
India. Mr. S. L. N. Simha’s book, The 
Capital Market of Indic, offers a valuable 
guide to an important part of India’s 
rapidly changing economic scene. Capital 
formation is the heart of the problem of 
development. It is also the most vital test 
of free societies, and more particularly of 
the poorer members among them. For the 
effort of saving which is implicit in capital 
formation is not easy for poor societies, 
and it is rendered none the easier when 
it is made within the framework of rep- 
resentative government. How well has 
India managed to escape from this basic 
dilemma? 

Although Mr Sımha’s primary object in 
this book is to present a largely factual 
analysis of the working of the Indian 
capital market, and although the bulk of 
the book is taken up by a descriptive 
survey of financial institutions such as the 
New Issue Market, the stock exchanges, 
special financial institutions for big and 
small industry and for agriculture and the 
like, there is a good deal of general dis- 
cussion and assessment of the wider as- 
pects of the problem of capital forma- 
tion. These aspects have an important 
effect on the overall economic achieve- 
ments and prospects of the country. The 
descriptive material, which includes a sur- 
vey of the legal framework, is handled com- 
petently and concisely with a large number 
of factual tables, which should be of 
interest not only to the general reader, as 
Mr. Simha hopes, but to United States 


investors interested in India as well. Mr. 


Simha’s general conclusion is that, contrary 
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to what one generally expects in so-called 
underdeveloped countries, India has a well- 
developed capital market with a large 
variety of specialized institutions and a 
satisfactory record of progress. And the 
author is certainly right in emphasizing 
that the need now is not for any new 
institution—with the exception of unit in- 
vestment trusts to meet the needs of 
small investors, but for streamlining the 
activities of the existing institutions and 
for focusing attention on an enlargement 
of the totality of savings rather than on 
some bold new departures for channelling 
these savings to prospective investors. 

Mr. Simha’s suggestions in regard to the 
basic problem of enlarging the flow of 
savings and on economic policy in general 
are contained in the concluding chapter 
which gives an excellent short review of 
many questions on which Indian economic 
opinion—~and indeed economic opinion in 
the United States—is by no means unani- 
mous. Mr. Simha’s own position on most 
questions is somewhere in the center of 
what is essentially an ideological debate. 
And, despite his official connection with 
the Central Bank of the country, he does 
not hesitate to be critical of present gov- 
ernmental policies. On the importance 
of changes in interest rates; the limita- 
tions of deficit financing; the relative roles 
of the public and the private sectors; the 
virtues and pitfalls of both “incentive 
taxation” as well as taxation to augment 
savings; and the provision of long-term 
finance by banks to industry, Mr. Simha is 
frankly a pragmatist anxious to avoid 
“dogmatic views, having the air of eternal 
validity.” He is well aware that in govern- 
mental policies, there is often a great dis- 
tance between that which is professed and 
that which is practiced. The same judicious 
restraint is also in evidence in Mr. Simha’s 
over-all assessment of India’s economic 
prospects which he rates as, on the whole, 
optimistic. While achievements so far are 
not commensurate with needs and must be 
strengthened by further effort at home as 
well as by continued assistance from 
abroad, things are definitely on the move. 
How they will move, and whether they will 
move far enough and fast enough, only the 
future will tell. 
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Here and there one gets the impression 
that the author’s desire to be fair carries 
him a little too far. For example, while 
rightly arguing (p. 285) that the kabit of 
using gold for ornaments in India is not as 
irrational as is often supposed, Le goes 
somewhat to the other extreme in sug- 
gesting that the distinction between private 
holdings of gold and official holdngs of 
gold should not be carried too far because 
private holdings could become available to 
meet payments abroad in extreme emer- 
gencies as they did in the 1930’s. The 
export of private gold from India in the 
thirties was in response to extreme eco- 
nomic distress, and “reserves” which come 
into play only in times of extreme dis- 
tress—or extreme coercion—are as good 
as useless. But such instances cf con- 
scientious effort to be fair all round are. 
it must be emphasized, very rare. 

I. G. PATEL 

Alternate Executive Director for 

India - 

International Monetary Fund 


RoBerT Moore FisHErR. Twenty Yzars of 
Public Housing: Economic Aspects of 
the Federal Program. Pp. xii, 303. 
New York: Harper and Brothers 1959. 


$6.50. 


Federal subsidies for low-rent public 
housing have been available since the 
passage of the United States Housing Act 
in 1937. Under this legislation, some 800 
city and county hcusing authorities have 
built about 500,000 dwellings—excluding 
temporary war housing-——which they zent to 
low-income famihes displaced by clearance 
operations or otherwise living under sub- 
standard conditions. The program has 
always been highly controversial; its pres- 
ent scale does not begin to meet th2 need 
for better low-priced homes, and funda- 
mental changes in the basic law and policy 
are now under serious consideratcon in 
many quarters. Therefore this book, an 
objective study of the program in eccnomic 
terms, is both timely and important. 

Much useful information is provided on 
the complicated history of public housing 
in the United States, including a li-tle of 
the political background; an excelleat de- 
scription of how the United States Housing 
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Act and its system of annual contributions 
operate in practice; and an analysis of the 
actual cost of the program to both Federal 
and local governments. The persistence of 
substandard living conditions despite rising 
incomes is explained in terms of the im- 
mobility and durability of housing; rising 
“minimum standards” and the difficulty of 
enforcing them; racial discrimination; and 
a preference for other forms of expenditure 
in many cases. The data on slums and 
slum dwellers are subject to question in 
certain respects, however. For one thing, 
the rougk Census indicators of substandard 
housing which are employed are rather 
inadequate. Many cities have made more 
refined local surveys, the results of which 
would have qualified and illuminated the 
Census figures Also, Mr. Fisher uses 
national averages to show the proportion of 
families iving in substandard housing at 
different zent and income levels, but this is 
misleading since it disregards regional price 
and income differentials. Relatively low- 
priced standard housing in the South is 
not available to low-income families in 
New York. 

In a final section, “The Program Recon- 
sidered,” some interesting conclusions are 
drawn, but they are of limited applicability 
because cf the author’s narrow focus; he 
concerns aimself solely with public housing 
policies per se and speaks almost exclu- 
sively in economic terms. Mr. Fisher 
rightly assumes that the original objectives 
were slum elimination, decent housing for 
low-income families, and the creation of 
employment But in diagnosing the failure 
of the program to fulfill these objectives, 
in any effective sense, he neglects the 
social and civic weaknesses which have 
prevented it from achieving wide popu- 
larity even among slum dwellers; the book 
does not view the problem of substandard 
housing in terms of broader market ob- 
stacles and civic requirements. Greater 
flexibility in public aid is recommended, 
but how can this be applied not only to 
make public housing more acceptable, but 
also to unblock the whole housing market 
and encourage effective upward mobility? 
A greater degree of local financial respon- 
sibility is proposed, but how can this be 
accomplished under the present tax struc- 
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{ure with most local governments ap- 
proeching the limit of their fiscal resources? 
. This is a useful book as far as it goes, 
but more thorough analysis is still needed. 
CATHERINE BAUER WURSTER 
Professor of City and 
Regional Planning 
University of Californ:a 


IRVING BERNSTEIN. The Lean Years: A 
History of the American Worker 1920- 
1933. Pp. xi, 577. Boston: Houghton 
Mifin Company, 1960. $7.00. 

Its title notwithstanding, this brilliantly 
written book is essentially a social history 
of the United States during the Hoover 
administration. It is also a history of 
labor which is not concerned solely with 
the fate of its organized members during 
this period. In this sense it does rep- 
resent, as Bernstein emphasizes, something 
of a departure from conventional labor 
history with its traditional concentration 
on the development of trade unions and 
their impact on the polity and economics 
of American society. 

The prologue’s deeply moving descrip- 
tion of events in the textile industry of 
the Piedmont between 1928 and 1930 
serves as an apt introduction to the volume 
because this area “on the eve of the Great 
Depression was a microcosm of all America 
in the somber decade to follow.” Eliza- 
bethton, Gastonia, Marion, Danville be- 
came the focal areas of spontaneous, but in 
the end tragically abortive, uprisings against 
the harsh tyranny of a decaying industry. 
Some of the finest writing in the literature 
of American social and labor history graces 
these passages. 

The salient features of the industrial 
worker’s environment in the late 1920’s 
are the subject of four long chapters deal- 
ing, essentially, with the economic im- 
balances of the times; the fatal decline of 
an inert labor movement; the ambivalent 
labor policies of the ‘giant corporations; 
and the dismal state of labor relations law 
and welfare legislation. ‘This was’a false 
and superficial prosperity period, Bern- 
stein maintains, for “Although on the sur- 
face American workers appeared to share 
in the material advantages of the time, the 
serious maladjustments within the eco- 
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nomic system fell upon them with dis- 
proportionate weight.” Yet, the employed 
portion of the labor force experienced ap- 
preciable improvements in its standard of 
living, and, in comparison with those of 
Europe, American workers were infinitely 
better off. 

But, whether real or false, prosperity 
came to an end in 1929. In some eleven 
well-arranged and self-contained chapters, 
Bernstein describes the plight of voluntary 
agencies and local governments futilely 
seeking to cope with steadily rising un- 
employment and ever-widening poverty; 
the incredibly inept and halfhearted relief 
measures reluctantly adopted by a be- 
nighted national administration; the inter- 
nal and external struggles of an ill-equipped 
and poorly led labor movement; the 
emergence of pathetic self-help organiza- 
tions; and the agonizingly slow realization 
that the past was no longer a reliable guide 
to action, but that, instead, new economic 
and social policies and entirely new con- 
ceptions of national leadership and re- 
sponsibilities were now required. 

At this point, and with a brief glance 
at the significance of Roosevelt’s victory 
in 1932, Bernstein concludes his superb 
review of the years of our deepest crisis. 
The quality and breadth of his research 
make this volume the authoritative study 
of the American industrial worker and his 
environment in “the lean years” of the 
interwar period. High standards have been 
set for a promised second volume which 
is to cover the period from the beginnings 
of the New Deal to the outbreak of World 
War IT. I am confident that they will be 
met. 

Joun P. WINDMULLER 

Associate Professor 

School of Industrial and 

Labor Relations 

Cornell University 


RoBERT M. LICHTENBERG. One-Tenth of a 
Nation: National Forces in the Economic 
Growth of the New York Region. (The 
New York Metropolitan Region Study.) 
Pp. xvi, 326. Cambridge, Mass.: Har- 
vard University Press, 1960. $6.75. 
The New York Metropolitan Region 

Study, a series of volumes that describe 
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the forces influencing economic anc demo- 
graphic change in the nation’s largest 
metropolitan area, has developed several 
types of economic analysis. Anatomy of 
a Metropolis, the introductory work, pre- 
sented a comprehensive view of the ~egion’s 
economy. Made in New York offered 
case studies of three industries, while 
Money Metropolis examined financ_al ser- 
vices, As their titles indicate, Wages in 
the Metropolis and Freight in the Metrop- 
olis probed single underlying forces in the 
regional economy. One-Tenth of a Nation 
—-a reference to the fact that approxi- 
mately ten per cent of the residents and 
jobs in the United States are found in the 
New York area—traces the growth end de- 
cline of “industries which serve a nacional 
rather than a local or sectional market.” 
The book’s major hypothesis is that 
during the next quarter century employ- 
ment in the region’s national-market enter- 
prises will grow at about the same pace 
as employment in the United States as a 
whole. This does not mean, of course, 
that jobs in all the area’s national-market 
industries will increase in equal propor- 
tions. Some types of enterprise will suffer 
from competitive disadvantages. Those 
branches of the women’s apparel and pub- 
lishing trades, for example, that can be 
readily standardized will be put under 
competitive pressure by the employment of 
new sources of unskilled, low-cost lador in 
rural and depressed areas and by tie in- 
creasing availability of speedy transporta- 
tion from these areas. On the other hand, 
some mnonmanufacturing national-market 
activities, such as financial institutiors and 
central offices for large corporations, will 
outpace national growth, as will small, 
unstandardized manufacturing, like th= pro- 
duction of high-style clothes for women. 
Industries of this kind thrive in an urban 
setting that offers speedy face to face 
communication, a readily available reser- 
voir of subcontractors and suppliers of spe- 
cialized goods, and a variety of skilled spe- 
cialists who can be hired on short rotice. 
It is evident that an enormous amount of 
intensive work was required to plan the 
volume, to invent new and original meth- 
odologies, to gather and organize the data, 
and to distil them into cogent findings and 


THe ANNALS OF THE AMERICAN ACADEMY 


conclusions. ‘The Appendices and Foot- 
notes reveal not only the great variety of 
sources on which the volume is based— 
economic histories, economic geographies, 
published and unpublished industry studies, 
Interviews with manufacturers, and con- 
sultation with experts in many areas—but 
also the tireless effort to winnow relevant 
facts from these sources and the careful 
arrangement and interpretation of these 
facts to vield coherent ideas and concepts. 
The autkor also had access to the pre- 
ceding monographs in the series, which 
offered valuable clues to the economic and 
demographic characteristics of the region. 
The result is a significant contribution to 
our understanding of the economic environ- 
ment of the New York metropolitan area. 
Indeed, planners, business men, and gov- 
ernment officials in all the nation’s metro- 
politan regions will benefit from this study 
in a field where existing knowledge has been 
all too sparse. 
FREDERICK SHAW 
Research Associate 
Board cf Education of the 
City of New York 


SIDNEY M. Rossis, Nestor E. TER- 
LECKYJ, and Ira O. Scorr. Money 
Metropolis: A Locational Study of Fi- 
nancial Activities in the New York 
Region. (The New York Metropolitan 
Region Study.) Pp. xvili, 294. Cam- 
bridge, Mass.: Harvard University Press, 
1960. $5.00. 


New York, once the political capital of 
the nation, is regarded today as the 
“world’s cepital city.” Its importance, how- 
ever, is based not merely on the presence of 
the United Nations, but also on New York’s 
status as the nation’s “first city” in foreign 
trade, in tourism, in culture, in financial 
services, end in its position as a head- 
quarters city for giant corporations. 
Money Metropolis, the fifth volume in the 
New York Metropolitan Region Study— 
conducted by Harvard University for the 
Regional Planning Association—analyzes 
the forces that have made New York the 
nation’s leading financial center and fore- 
casts its future as a financial community 
in the next quarter century. 
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it is not exclusively a “locational study,” 
as the subtitle suggests, for it also offers 
the most comprehensive survey of the 
region’s financial “industries” to date Ob- 
viously, it describes the securities exchanges 
and commercial banking; it also includes 
such activities as commodity trading, in- 
surance of life and property, the granting 
of personal credit, and dealings in foreign 
exchange. The chief aim of the work, 
however, is to assay the recent growth and 
future prospects of the region’s financial 
institutions. 

The authors believe that the city will 
continue as the nation’s financial capital, 
for “the New York money market is too 
firmly entrenched to be jarred loose in the 
next quarter century.” During this period, 
in fact, financial employment in the metro- 
politan region may well increase by two 
thirds. 

Their long training as security analysts 
and professors of finance, as well as special 
assignments given them by financial in- 
stitutions, gave the authors the experience 
and breadth of understanding necessary for 
such an analysis of the complex structure 
of the financial community. Nowhere is 
this better demonstrated than in the Ap- 
pendix. A close reading of the critical 
essay on the methodology employed will 
reveal a mature grasp of the historical 
background and current trends in the field 
of finance, an aptitude for winnowing ap- 
propriate data from scattered sources, and 
great skill in treating this data. 

We cannot close this review without 
some reference to style. Some wag once 
asserted that economics was called the 
“dismal science” because of the way eco- 
nomists write. This volume provides a 
refreshing contrast to the dull, plodding 
commentary encountered so often in mono- 
graphs based on original data. Enlivened 
by occasional flashes of humor and apt 
literary allusions, it should prove highly 
readable as well as useful, not only to 
students of finance, but also to all inter- 
ested in the economic development of 
metropolitan areas. 

FREDERICK SHAW 

Research Associate 

Board of Education of the 

City of New York 
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EDMUND WHITTAKER. Schools and Streams 
of Economic Thought. Pp. xvi, 416. 
Chicago: Rand McNally & Company, 
1960. $6.50. 


In the past few years, there has been a 
growing interest in the history of economic 
thought, and numerous books for college 
and graduate students, even for laymen, 
have been appearing. Some of them have 
achieved the popularity of paper bound 
editions. Professor Whittaker’s treatise 1s 
an attempt to satisfy the need of the col- 
lege student. The author has already writ- 
ten one interesting book on the subject and 
two on the principles of economics. 

The coverage and scope of Schools and 
Streams of Economic Thought is extensive. 
It begins with antiquity and carries the 
story up to the time of publication. The 
author follows the trend of supplementing 
the chronological account by chapters on 
current outstanding economic topics, such 
as chapters on “Association and Planning” 
and “Employment and Business Cycles.” 
While the chief emphasis is on the “clas- 
sical school” and the “neoclassical school,” 
hardly any movement is neglected. In 
fact, with the exception of Adam Smith,» 
much more space is devoted to Karl Marx 
than to any other economist. In areas of 
controversy over interpretation, especially 
in the case of Aristotle, of the medieval 
thinkers, and of Malthus, Professor Whit- 
taker observes the principle that until the 
controversy is settled, it is best to follow 
the hitherto accepted view. 

Captious critics will doubtless count 
pages and lament the small amount of 
space devoted to the works of major 
thinkers as compared with the older 
treatises, but the author has demonstrated 
that effective, substantial condensation can 
be achieved by the use of short, apt 
quotations. 

Following a healthy practice, the author 
gives much attention to the contributions 
of Americans, especially to those who 
wrote in the twentieth century. There will, 
of course, always be differences of opinion 
over who should be discussed and the 
degree of emphasis in a book of this kind, 
but the author includes most of the im- 
portant figures. 

On the whole, the book should prove a 
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welcome addition to the revived interest in 
the history of economc thought, and should 
be particularly useful to instructors just 
beginning to teach the subject. 
JOSEPH DORFMAN 
Columbia University 


SIDNEY GOLDSTEIN. Study of Consumer 
Expendstures, Incomes, and Savings: 
Consumption Patterns. Pp. xix, 304. 
Philadelphia: University of Pennsylvania 
Press, 1960. No price. 

This is one of the monographs of the 
Study of Consumer Expenditures, In 
comes, and Savings in the United States, 
sponsored jointly by the Wharton School 
and the U. S. Bureau of Labor Statistics. 
It summarizes findings from eighteen vol- 
umes of published tabulations of the 1950 
study released in 1956 and 1957. In ad- 
dition, it presents some supplementary 
unpublished data. In giving the study 
historical perspective, the author draws 
heavily on the population and income data 
of the United States Bureau of the Census. 
He also utilizes the study of consumption 
made by Life magazine for 1956. Through- 
out the book some use is made of sup- 
plementary studies, notably in the chapters 
on housing and medical care. Nevertheless, 
this book is mainly a report on the 1950 
survey. 

The author is a demographer and a 
sociologist. He attempts to “shed light 
on the economic status of older spending 
units” with special ettention to “the prac- 
tical problems of the aged rather than... 
the theoretical affects of consumption be- 
havior” (p. ili). Although not especially 
precise as to the nature of a practical 
problem, the author does shy away from 
extrapolation of tendencies observed in 
1950 for prediction of future demand of 
the aged. He thinks it probable that many 
changes may occur in conditions affecting 
their consumption. The book is organized 
in terms of customary budget categories, 
for example, food, housing, and clotaing, 
and includes a wealth of information on 
consumption; each chapter has a useful 
Bibliography. The information provided 
, should prove useful to persons advising 
families about their budget problems and 
to sellers, who appeal to families at various 
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stages in the life cycle of the head. The 
subject as a whole has diverse strands that 
cannot be treated simultaneously. In 
tracing their interrelation a reader is handi- 
capped by the lack of a subject matter 
Index, although an Index of authors cited 
is provided. 

In general, the author seems to feel that 
the aged are very low in the income 
distribution. The chapter entitled “Tn- 
come Status of the Aged” is introduced 
as follows: “The low income position of 
spending units in the aged population is 
well recognized”; the chapter is by and 
large a Cocumentation of this judgment. 
The chapzer entitled “Summary and Eval- 
uation” provides further emphasis. Data 
are there cited showing that families with 
head 75 years of age or more were $48 per 
$100 of those with head 45 to 55 years of 
age. However, in per capita terms, this 
ratio is $75, not $48, a fact not noted. 
Furthermore, in the discussion of income 
difference by age of head, no account is 
taken of the fact that occupational ex- 
penses, for example travel to work, are not 
deducted in estimating income nor of the 
fact that these expenses tend to be rela- 
tively low for those units with head 65 
years of age or more. Per capita income 
of consumer units with head 25 to 35 years 
of age is $1,250 and of those with head 
65 years of age or more it is $1,244. The 
units with the younger heads are of course 
better off to the extent that need is less 
per persons because of the importance of 
younger children. They are, however, 
worse off because of higher occupational 
expense and because they have a smaller 
stock of consumer goods including a lower 
percentage of owner occupancy of dwelling. 
Compariscn of average income of families 
by age of head without regard to number of 
persons and other conditions seems likely 
to lead to inaccurate conclusions as to 
average relative welfare by age of head. 

MARGARET G. Rew 

Professer of Economics 

University of Chicago 


GEORGE P. SHULTZ and THomas L. WuHIs- 
LER (Eds.). Management Organization 
and the Computer: Proceedings of a 
Seminar Sponsored by Graduate School 
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of Business, University of Chicago and 
the McKinsey Founcation. Pp. xvi, 
257. Glencoe, Hl.: Free Press, 1960. 
$7.50. 


Professors George P. Shultz and Thomas 
L. Whisler of the University of Chicago 
Business School, specialists in industrial 
relations, have collected eleven papers pre- 
pared for a McKinsey Foundation Seminar 
on the subject of the impact of the com- 
puter on management organization. 

The papers may be divided into two 
categories: those that treat of “general 
principles” and those that detail actual 
case applications to specific business 
organizations. 

The authors who write on the grand 
scale include the editors; Herbert Simon of 
Carnegie Tech.; Allen Newell of the Rand 
Corporation; Alex Orden, a mathematics 
specialist at the University of Chicago; 
Douglas McGregor, a human relations 
student from Massachusetts Institute of 
Technology (MIT); end Alex Bavelas, 
Professor of Psychology at Stanford Uni- 
versity. 

The authors who detail cases include 
Leonard Vogt of the International Shoe 
Company; John Hines of the General 
Electric Company; Warren Alberts of 
United Air Lines; M. H. Grosz and Carl 
H. Rush of Standard Oil of New Jersey; 
and Seth Atwood of the Atwood Vacuum 
Machine Company. 

Newell and Simon in their paper give a 
very succinct summary of the present state 
oI the art of computer use for manage- 
ment They list the mechanization of 
repetitive clerical and computational tasks 
performed in accountirg departments and 
in the areas of research and design; the 
extension of the computer to the solution 
of sophisticated mathematical models used 
in production scheduling and inventory 
control; the mechanization of some pro- 
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fessional skills such as routine design of’ 


special purpose electrical motors. The 
authors then describe some of the ma- 
chines’ promising aspezts which have not 
yet attained significant industrial applica- 
tion, but in which their research enthusi- 
asms obviously lie. 

Simon’s brilliant improvisation on the 
computer is at times matched by a journal- 


177 


istic flamboyance which leads to dramatic 
statements about the creativity of the 
computer, independent of its human oper- 
ator. It will be interesting to await the 
development of heuristic programs on com- 
puters and to see whether they will offer 
important industrial applications. 

Shultz and Whisler in their own in- 
troductory chapter have pulled together a 
number of interesting insights on the actual 
impact of the use of the computer on the 
management hierarchy. They point out, 
for example, that as the job of the manager 
becomes more orderly and serene and as 
managers must confine their attention to 
the actual activity of “judgment,” many 
occupants of these jobs will miss the “busy 
work” which has been mechanized but 
which formerly dominated the job content. 
Another source of managerial frustration 
may very well be the reversal of the trend 
toward decentralization. Decentralization 
arose largely from the sheer complexity of 
the business enterprise. The great ability 
of the machine to digest information may 
very well transfer many of these decentral- 
ized decisions back to the central office. 

The white-collar and professional groups 
are now being called upon to follow the 
advice that they used to give the blue- 
collar groups—to think in long term con- 
cepts and not to resent the machine. 
McGregor’s paper on human relations and 
some of the case material would seem to 
indicate a singular lack of enthusiasm 
among white-collar groups and profes- 
sionals to be that enlightened. 

WILLIAM GOMBERG 

Professor of Industry 

Wharton School 


University of Pennsylvania 


AMERICAN GOVERNMENT AND 
HISTORY 


WALTER JOHNSON. 1600 Pennsylvania 
Avenue: Presidents and the People, 
1929-1959. Pp. x, 390. Boston: Little, 
Brown and Company, 1960. $6.00. 
With the Federal Reserve Board in the 

late twenties divided as to whether to 

raise the discount rate in order to check 
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stock market speculation and witk Presi- 
dent Coolidge assuring an already over- 
optimistic public that prosperity was “ab- 
solutely safe,” the 1929 crash came, in- 
itiating the Great Depression. Never has 
this reviewer seen detailed data of the 
prolonged disaster so profusely accurnulated 
as in Professor Johnson’s book. To 
Hoover, the Presidency provided no pulpit, 
no opportunity for leadership. Neverthe- 
less he did initiate the first federal action 
in history to ameliorate an economic col- 
lapse—too late with too little. However, 
his Reconstruction Finance Corporation 
was the only depression-relief device to 
survive the span of two decades. 

To the disgust of the intelligentsia, presi- 
dential aspirant Franklin D. Roosevelt 
trimmed sails until his Napoleonic maneu- 
ver broke the deadlock of the Democratic 
convention, and he was on his way to the 
White House. Because his ability had been 
so underestimated, his prestige skyrccketed 
once he was in action as President. When, 
for example, the price of cattle world not 
pay the cost of their shipment to market 
the business trend could move in bat one 
direction despite the confusion created by 
the N.I.R.A. codes—before the post-mor- 
tem decision of the Supreme Court held 
them to have been unconstitutional. Never 
had a President so activated the urban 
masses to a consciousness of their voting 
power, and he mobilized in his electoral 
combination virtually every element 2xcept 
big business. The utter ineptitude 5f the 
Liberty League, the “grass roots cf the 
country clubs,” as inimitable Harold Ickes 
quipped, fortified Roosevelt’s prestige. Yet 
his pride of victory in 1936 led to his fall 
on the “court packing” debacle. 

The London blitz and Pearl Farbor 
ended the need for cautious dealing with 
the isolationists in Congress. Once az war, 
the President might show up at any front, 
as evidenced by the apocryphal tale of 
the GI at Casablanca who warned a com- 
rade not to touch that whiskey. “I took 
only one small drink, looked, ouz the 
window, and saw Roosevelt in a ‘eep.” 
Presidential leadership was at its apogee. 

Truman, the president of great decisions 
in foreign affairs, was frustrated on do- 
mestic policies. He could mobilize the 
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disconter.ted against a do-nothing Congress 
and win an astounding re-election but 
lacked the Rooseveltian success in trans- 
lating his “Fair Deal” into statutes. In- 
stead his very re-election brought on the 
“Politics of Hate” of the following years. 

In a sense the troubled waters were 
calmed by Ike’s infectious smile which in- 
itiated a new era of good will. Whatever 
Eisenhower's shortcomings as a statesman 
may have been, the snarling declined and 
in time virtually ceased. This reviewer 
cannot conceive of a more compact and 
well-documented recount and interpreta- 
tion of the role of the four presidents who 
have dwelt at 1600 Pennsylvania Avenue 
since the stock market crash of 1929. 

WILFRED E. BINKLEY 
Professor of Political Science 
Ohio Northern University 


WALLACE S. SAYRE and HERBERT KAUF- 
MAN. Governing New York City: Pok- 
tics in the Metropolis. Pp xviii, 815, 
New York: Russel Sage Foundation, 
1960. $8.50. 

This is a monumental, encyclopedic 
study by two exceptionally qualified 
scholars who have been participants as 
well as aralysts or critics of the processes 
they describe. It is almost overwhelming 
in its cumulative detail. Only a govern- 
mental body or a foundation could provide 
the support that this intensive survey re- 
quired. ‘The senior author is Eaton Profes- 
sor of Public Administration at Columbia 
University; the Junior author, his associate 
in many previous ventures, is also a signifi- 
cant figure in the world of administrative 
research. They include as an Appendix the 
decennial description of governmental or- 
ganization within the City of New York, 
issued by the Institute of Public Adminis- 
tration and prepared this time by Robert 
H. Connery. 

This volume, however, the authors have 
chosen to focus on political process basi- 
cally in the Lasswellian framework: who 
gets what when, how. They calculate 
in terms of the stakes and prizes of the 
city’s politics and recognize five main 
zroups of contestants—the process, in their 
view, is lergely a contest, party leaders, 
public officials, the organized bureaucracies, 
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non-governmental groups, and the elec- 
torate, -The “rules of the contest” and 
“the strategies of the contestants” are their 
grand divisions. They disavow theoretical 
“models”; they hope that systematic ex- 
position of what happens may enable others 
zo do what “astute politicians” have long 
done—make limited predictions. The pres- 
entation is mercifully free from jargon. 
Indeed, it is quiet, limpid prose. The 
authors are reasonably successful in main- 
taining the aspect of clinical objectivity 
that they profess. 

Thus, examined as it were under the 
microscope, the city government is millions 
of cells, in the bones, in the arteries, in the 
muscles; or it resembles the aggregation of 
a coral reef; it is a multicentered organism. 
The cumulative effect of this microscopic 
study is to make the observer wonder 
whether the organism can hope to have a 
directing brain. The diversity of pressures 
that are presented as impinging on a 
department head, let alone a mayor, in the 
shaping of any decision seems overwhelm- 
ing. Any detailed analysis of the role of the 
public official, like Dimock’s The Executive 
in Action, makes the task seem possible 
only to a superman, but so does a precise 
description of the neurological, physiolog- 
ical and anatomical components of the 
act of climbing a step. 

Moreover, the movement of the cells 
under the microscope tends toward a two- 
dimensional distortion. For example, it is 
not an adequate picture of the forces 
leading to the consolidation of 1898 to 
portray them as political maneuvers with 
no reference to the basic economics: a 
growing metropolis needed interborough 
bridges, tunnels, and water systems that 
none of the smaller existing governments 
could finance. 

To make a symmetrical scheme of the 
“prizes” of politics, the authors create a 
category of “ideological” prizes, “without 
which the behavior of some of those in- 
volved will seem inexplicable” (p. 40). 
For them, civic reformers are another 
source of countervailing political pressure 
on decision-making or, clinically, in the 
same “non-governmental group” as the 
underworld of narcotic and gambling rings. 
“Some of the most ardent advocates of 
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welfare services do not benefit from them 
personally unless the whole community 
benefits from them” (p. 62). Only on 
page 723 does the word “ethical” appear 
as one of the drives of civic groups. Why 
do the authors not recognize altruism as 
a component in American public life? 
Again, is it helpful for analysis and under- 
standing to group as fellow contestants in 
the category, “Leaders of the Overhead 
Agencies,” the Budget Director and the 
Supervisor of the City Record? 

The authors vividly paint the Board of 
Estimate as the true center of power, with 
its tradition of caucus and bargaining in 
an atmosphere of “low visibility.” They 
show how inadequate are the powers of the 
Mayor to enable him to carry out his task 
as the voters’ symbol of leadership. They 
suggest how his powers could be strength- 
ened With some bemusement they remind 
us that a LaGuardia was somehow able to 
give direction to this sprawling organism 
which is at once resistant to change and 
flexible in response to divergent pressures. 
“The ultimate governmental product of 
these unconventional relationships [of fu- 
sion Mayors and party leaders] was on the 
whole a superior one, but its explanation 
remains elusive” (p. 678). 

CHARLES S. ASCHER 

Department of Political Science 

Brooklyn College 


CARLETON BEALS Brass-Knuckle Crusade: 
The Great Know-Nothing Conspiracy: 
1820-1860. Pp. viii, 312. New York. 
Hastings House Publishers, 1960. $5.95. 


The reader will learn nothing of the 
Know-Nothing movement in its deeper as- 
pects from reading this volume, but he will 
gather the impression that at this period 
most Protestants were crooks and bigots; 
most Catholics were little better; and 
politics was run by brawlers in slum 
saloons. ‘The author suspects that “the 
shortcomings of the social sciences must 
also be partly at the root of Know- 
Nothingism.” He proves statements by 
making them and fortifies them with in- 
sulting adjectives. Obviously, however, he 
has not familiarized himself with recent 
scholarly works on the period; on the 
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Whigs; or on Cass, Douglas, Pierze, and 
Taney. 

Historians will be interested to read of 
“whole populations massacred in Kansas,” 
of “Cass, a thoroughgoing reactionary,” of 
“the half-Irish Revolutionary army,’ of “a 
Confederate war general,” and of “Scott, 
the outstanding hero of the war af 1812 
who threatened South Carolina in 1832 
when that state threatened to secede.” Up 
country Carolina becomes “the higk coun- 
try,” and an anti-Baptist diatrize by 
Brownson is listed as anti-Catholic. Mr. 
Beals’ ideas on antireligious motivation 
are seemingly undisturbed by knowledge 
of the liberal movements of Beecher and 
Finney, of Congregational abandonment of 
Calvinism, or of the Catholic priest in 
Congress at this period. He accuses the 
Catholic Church of bemg much like the 
Know-Nothing organization and of Prot- 
estants writes: “Protestant ministers had 
become a band of neck-swollen, hate- 
mongering tub thumpers, draping God in 
the American flag, which they hac con- 
verted into a symbol of racial and re izgious 
supremacy. It was difficult in 1855 to 
tell whether the leaders of American 
society were making use of gangsters, or 
whether gangsterism had become the stock 
in trade of all levels of American society.” 

The author deprecates the importance of 
the Know-Nothings in his last chapter, 
although he notes Wideawakes and Enow- 
Nothings as leading Republicans in many 
states, lists Grant and Henry Wilson as 
members of that party and catches his 
hero Seward trading with them in a 
nation consisting, in his opinion, of New 
York and a hinterland of ignorant satellites. 
He carefully mentions neither the 874,534 
votes for Fillmore as Know-Nothing candi- 
date in 1856, nor the fact that some of 
the casters of these votes turned p-votal 
states to Lincoln in 1860. Anti-Cacholic 
movements between 1858 and 1920 are 
ignored. 

The author does better work or the 
Andes and Antilles. Could this de a 
manuscript too intolerant for the 1920 
American Mercury or, perhaps, a script for 
the silver screen, aimed at enabling Eclly- 
wood to teach history as it has religion? 
Or is it supposed to enlighten the 1960 
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election? The author alleges of another 
that “His zeal made a liar out of him” 
Such zeai could be contagious. i 


CHARLES G HAMILTON 
Editor 
Crossroads 


CLIFFORD S. GREEN. Their Brothers’ 
Keepers: Moral Stewardship in the 
United States, 1800-1865. Pp. xv, 332. 
New Brunswick, N. J.: Rutgers Uni- 
versity Press, 1960. $6.00. 


The title and subtitle indicate the con- 
tents and flavor of this volume. It treats 
of certain aspects of nineteenth-century 
reform and humanitarianism as they were 
stressed by the great philanthropic organ- 
izations and by strong-minded, energetic 
men who, considering themselves stewards 
of God, worked through these societies to 
eliminate evil and to create social, eco- 
nomic, and political conditions favorable to 
themselves. 

Among the greatest of these organiza- 
tions were the American Bible Society, 
the American Antislavery Society, the 
American Education Society, the American 
Home Missionary Society, the American 
Peace Society, the American Society for 
the Promction of Temperance, the: Ameri- 
can Sunday School Union, and the Ameri- 
can Tract Society. The author gives a 
trenchant characterization of the men who 
founded and directed the activities of these 
societies: “These would-be overseers of 
their brethren’s conduct believed them- 
selves the stewards of heavenly commands 
and the trustees of the Lord. They were 
the nineteenth-century exemplars of men 
who throughout American history have 
claimed the right and alleged their duty 
to tell other men how to behave. The 
trustees have averred that they were the 
earthly v.ceregents of the Almighty” 
(p. x). 

The societies frequently worked toward 
the same goals, and sometimes their activi- 
ties overlapped; they were often engaged in 
rivalries over methods of procedure and 
efforts to win public support. Usually they 
emphasized moral suasion, but their easy 
transition to compulsion is illustrated by 
the shifts trom temperance to prohibition 
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and from antislavery agitation to abolition. 

Stewards or trustees were sometimes 
active in the work of several organizations, 
but it is not to be assumed that they 
constituted an informal Cirectorate control- 
ling the activities of all the societies. 

The climax came with the Republican 
party and with the Civil War which de- 
veloped into an antislavery crusade threat- 
ening the very existence of the nation and 
offering great opportunities for evangelical 
activities, the distribution of tracts and 
Scripture portions, and temperance agita- 
tion. Dr. Griffin, diligently combing the 
archives and publications of the various 
societies, has documented his story well. 
Especially valuable is his critical “Essay 
on the Sources” He writes with detach- 
ment, almost with disdain. If stewards 
were ever inspired by disinterested or noble 
purposes, if they ever made unselfish and 
sacrificial efforts, if the societies con- 
tributed anything which was worthwhile, 
the details have largely escaped the at- 
tention of the author. 

Though there is no interpretative chap- 
ter, his Preface gives some indication of 
Dr. Griffin’s attitude and conclusions. 

CECIL JOHNSON 

Professor of History and Dean 

of the General College - 
University of North Carolina 


Peter H. Opecarp (Ed.). Religion ond 
Politics. Pp. xii, 219. New York: Oceana 
Publications, 1960. $5.00 clothbound; 
$1.85 paper-bound. 


Out of a long background of interest 
and investigation, Peter Odegard has 
brought together in this brief volume 
an excellent collection of studies and 
essays on religion and politics. The book 
is intended especially to contribute to an 
understanding of the issues in the 1960 
presidential campaign. The treatment 
therefore is not as broad as the title sug- 
gests. It deals above all with the relation 
between Catholicism and politics. 

The emphasis of the book is indicated 
by the chapter titles. Chapter One, 
“Foundations of Religious Freedom in 
America,” is general in scope. Chapter 
Two, “Religious Intolerance in America,” 
is concerned mainly with past intolerance 
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toward Catholics. The remaining chapters 
cover “The 1928 Presidential Campaign,” 
“Catholicism as an Issue,” “Catholicism 
as a Factor in Elections,” and “A Catholic 
for President?” Professor Odegard has 
written an introduction to each chapter as 
well as several essays which appear for 
the first time in this volume. 

A book of this size can include only a 
small part of the relevant material, as it is 
necessary to select from a vast number of 
sources. In this case, while not able to 
include everything, the editor was pre- 
eminently able to include the right things; 
the book is outstanding in its selection of 
material. 

If there is an underemphasis in these 
writings, it is in the limited importance 
given to anti-Catholicism. Present polit- 
ical anti-Catholicism is taken account of, 
but it is mot stressed. The editor is in- 
terested in showing that affiliation with the 
Catholic Church should not disqualify a 
candidate for the presidency. ‘There are 
reasonable answers to the arguments 
against a Catholic in the White House. As 
a man of good will, Professor Odegard 
wants to foster tolerance rather than 
intolerance. Thus he hopefully portrays 
political anti-Catholicism as rapidly pass- 
ing from the American scene. 

Religion and Politics is an admirable and 
important collection of writings, and per- 
haps we should leave it at that, But inas- 
much as one of its avowed purposes is to 
oppose bigotry it is subject to a further 
evaluation. This is a book that will be 
most meaningful to the already tolerant. 
For them it will serve to inform, to clarify, 
and to organize their thinking. It is doubt- 
ful, however, that it will go far to answer 
the questions, to allay the fears, or to 
change the attitudes of the prejudiced. 

LUKE EBERSOLE 

Professor of Sociology 

University of Tennessee 


J. A. Grant. Our Common Law Constitu- 
tion. Pp 56. Boston: Boston Uni- 
versity Press, 1960. $3.50. 

Dead men write little law. Although 
history illuminates while we adjudicate, 
courts frequently phrase decisions as 
though the contrary were true. In spite 
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of Justice Holmes’ famous cleverism on the 
life of the law, the author of this thin— 
56 pages—but interesting volume effec- 
tively demonstrates that much of our 
constitutionally guaranteed criminal pro- 
cedure is judge-wrought and of recent 
vintage. The book does not possess as 
much shocking information as its Intro- 
duction might lead the reader to believe 
Neither the author’s conclusions nor his 
recommendations should startle any serious 
student of history, government, or law. 
But his scholarly study of the origins and 
present-day drift of the right to counsel; 
jury composition; disqualification oi wit- 
nesses and exclusion of evidence-—confes- 
sions, searches and seizures and wire tap- 
ping—makes this work valuable for both 
immediate reading and permanent reference. 

This complete, but capsule, treatment of 
the growth of these guarantees is in 
chronological .form by topic. It spends 
some time in depicting the atrocious state 
of criminal law procedures in the period 
preceding our Constitution, painting an 
unpleasant and efficient picture that should 
amaze no one who is familiar with the 
piene et dure, the trial of Mary, Queen of 
Scots, or other examples of primitive, pre- 
constitutional procedures. The beauty of 
Grant’s work is found in his incisive case 
illustrations and in his selection of pithy 
quotations which summarize past pro- 
cedures and mark the turning points in 
development. ‘This is accomplished with- 
out what Cardozo called the “shears and 
the paste pot” method of dryly stringing 
quotations together. By these means, the 
author shows clearly the evolution from 
constitutional mandate through strict or 
narrow interpretation to today’s broad and 
expanding meanings. 

Mr. Grant’s view that rules governing 
search warrants should be liberalized and 
that the guessing game and the maze of 
technicalities surrounding exclusion of 
evidence under the Fourth Amendment 
should be eliminated is in agreement with 
much modern thinking on the court’s “best 
course in ‘policing tae police.’ ” His sum- 
maries and suggestions on the tendency 
toward “representative” juries; his recom- 
mendations for a study of the rules of 
evidence for federal courts; and his use of 
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criminal appeals will leave the reader much 
to contemplate. 

However, his inquiry, used for effect, into 
the use of historical polemic—note Justice 
Black’s “created” history in writing the 
“representative jury” doctrine in Smith v 
Texas (p. 35)—may be his most interesting 
and memorable substantive contribution. 
We should be reluctant to depart from tra- 
dition; we should be reluctant also to credit 
to tradition things that are of our own 
making. 

S. JOHN INSALATA 

Chicago Bar Association 


FELIX FRANKFURTER REMINISCES. Re- 
corded in talks with Dr. Harlan B. 
Phillips. Pp. 310. New York: Reynal 
& Company, 1960. $500. 


Here is the racy talk of one of the most 
scintillating conversationalists in public life 
today. The verbal cascade which has long 
enthralled a dedicated entourage now has 
a wider audience. 

Frankfurter came to America with his 
Viennese parents in 1894, at the age of 
twelve His greatest debt to them was that 
they “left me alone almost completely.” 
Fate and Felix were the decision-makers. 
In deciding on a law school, he rejected 
overtures from the Horace Mann School; 
then two New York law schools were tried 
out and abandoned. One day, while on 
their way to enter Columbia Law School, a 
friend idly suggested that they spend the 
matriculation fee on Coney Island instead. 
Felix yielded, changing “the whole course 
of my life.” Had he followed any path 
other than the one which led him to 
Harvard “everything would have been dif- 
ferent—everything.” 

For “a little shaver,’ Harvard was a 
shriveling experience. Giants—mental and 
physical, in the student body and on the 
faculty—engulfed him. Ames, Beale, 
Williston, and John Chipman Gray were 
big names in the law. The Law Review’s 
student editor then, as now, was equated 
with the archangel Gabriel. Frankfurter 
triumphed over all. Thus was instilled “a 
quasi-religious feeling’ about the Cam- 
bridge institution 

But still to be slam was the dragon of 
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bigotry. The office he wanted to get into, 
the best at the time, had never taken a 
Jew; he erased this barrier too. His was 
a “profoundly wise attitude toward the 
whole fact that I was a Jew, the essence 
of which is that you should be a biped and 
walk on two legs.” Yet he confesses raising 
hurdles of his own. Believing it to be 
“a good thng for Jews who have any 
capacity,” Frankfurter, as a Harvard Law 
School professor, “exacted higher standards 
zrom Jews than from other people.” 

Luck—“contingency”—plays a decisive 
role. Avoiding Columbia was as crucial as 
the chance to work with the impeccable 
Henry L. Stimson, whose initials just hap- 
pened to be the same as those of another 
standard of excellence—-the Harvard Law 
School. Athens had its Agora! “If you 
want to get good groceries in Washington, 
you go to Magruder’s, or in New York to 
Park and Tilford, or in Boston to S. S. 
Pierce. If you wanted to get a lot of 
first-class lawyers, you went to the Har- 
vard Law School.” ‘This twofold boon, 
maximizing the fortuities, led to friend- 
ship with former President ‘Theodore 
Roosevelt. Roosevelt, an unruly “crea- 
ture,” once asked Felix, only three years 
out of law school, to comment on certain 
of his political speeches. The reply was 
thet they were fine, “bully’—marred only 
by “the number of times that you employ 
the first person singular.” 

“Oh, I’m sorry,” confessed sheepish 
Teddy. “Oh, I musn’t do that. This ‘is 
too bad. I must bear that in mind” 
But Teddy Roosevelt could not mend his 
egotistical ways. 

Frankfurter, even as a “bumpish young 
man,” found himself in the hurly-burly of 
affairs, as adviser, consultant, public ser- 
vant, or friend. His associates, many of 
them headline personalities, are here either 
praised or scorned by Frankfurter. Henry 
Morgenthau, Sr, a frothy “creature,” was 
completely out-of-step. Appointed Mor- 
genthau’s cide on an important diplomatic 
mission, Frankurter quickly formed a deep- 
seated enmity toward him. The book 
highlights a pattern generally recognized as 
inseparable from the man “I really played 
the game of hide and seek, so as to avoid 
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talking with him because I soon saw that 
he hadn’t a brain in his head. . . . Oh, it 
was such a boring thing!” 

Nor did Woodrow Wilson measure up to 
Frankfurter’s standards. “I didn’t warm in 
his presence ... he was not sympatico to 
me as aman. He was cold, dogmatic... 
his aspirations appeal but his definitions 
of them are vague. ... He doesn’t begin 
to know how to make use of me.” 

Then, in 1914, came the call to the 
faculty of the Harvard Law School. 
Pondering his acceptance, Frankfurter com- 
mented in a remarkable self-dissection: 
“How far my mind cuts ...I rather sus- 
pect its scope. It’s probably more in- 
cisive . . . than profoundly creative... .” 
Theodore Roosevelt, helping to tally the 
balance sheet of pros and cons, com- 
mented: “Of course, if you go up and be- 
come a professor, you want to bear in 
mind that your denominator will remain 
substantially static. Only your numerator 
is within your control.” Deciding to cast 
his lot in Cambridge, Frankfurter wagered 
that Harvard “might be as good a ticket 
in the lottery of chance for office as any 
other route.” 

So it proved to be. His place was on 
the United States Supreme Court. When 
Felix was appointed to the Massachusetts 
supreme bench, F. D. R. expressed surprise 
“that you would take such a lower court 
position. . . . You ought to be on the 
Supreme Court of the United States” 
Frankfurter promptly declined the ap- 
pointment. But a few months later the 
President, trying to persuade the law 
teacher to become his Solicitor General, 
explained “I can’t put you on the Supreme 
Court from the Harvard Law School... . 
For once you have a right to think selfishly, 
to think about yourself and not exclusively 
of the public interest.” Unwilling to act 
even a little bit selfishly, Frankfurter held 
on to his Harvard ticket. Sure enough, 
five years later, Felix heard the “warm— 
enveloping voice of the President of the 
United States” announce: “Unless you can 
give me an unsurmountable objection I’m 
going to send your name in for the court 
tomorrow at twelve o’clock.” Inescapable 
Fate had struck again—Deus ex machina! 
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It transpired that no one was sc well- 
qualified to succeed Justice Cardozo as 
the dedicated teacher himself. 

The burden these recordings rut on 
their authors wonderful memory—“prac- 
tically total recall”—is heavy and exacting. 
Entire conversations of forty years ago 
are quoted verbatim. On occasion the 
talk of others rivals Frankfurter’3 own 
gift for the dramatic. Such feats of 
memory recall Harold Laski’s famous 
letters to Justice Holmes, describinz to 
the minutest detail his encounters with 
dazzling names and events. 

Overall, this is an absorbing story—told 
by a perfectly fascinating man. Unless 
you are prepared to finish the book, dc not 
begin to read. 

ALPHEUS THomas Mason 

Princeton University 


Pui O. Foss Politics and Grass: The 
Administration of Grazing on the Public 
Domain. Pp. ix, 236. Seattle: Un-ver- 
sity of Washington Press, 1960. $4.50. 


In this useful book, the author, who 
teaches in the department of government 
of San Francisco State College and spends 
his summers on a cattle ranch in Montana, 
has outlined graphically and succinctly the 
history of the public domain. He has care- 
fully examined the methods used to form 
and administer grazing policy on the 
federally-owned range lands. This public 
domain is, a vast area which once included 
most of the United States except Texas 
and the original thirteen colonies. Even 
now, after much of the land has been 
transferred to private owners through 
grants, sales, and homestead acts, tkere is 
still about one fourth of the original public 
domain in government ownership. in the 
eleven western states—the range region— 
the government owns about half the total 
acreage, Today, a political heritage of 
unwise and shortsighted federal land dis- 
posal policies—based on political zon- 
siderations, and generally unsuited to the 
climate and topography of the deserts and 
high plateaus of the arid West—has re- 
sulted in economic instability, overgrazing, 
and the futile attempts at cultivation of 
submarginal lands which brought the great 
dust storms of the early 1930s. New 
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attempts are being made to correct past 
errors and to realize in forming new na- 
tional policy that these lands have great 
potentia. value and will become increas- 
ingly important as agricultural technology 
develops and population pressure increases. 

One significant factor in the new ap- 
proach of government is the Taylor Graz- 
ing Act of 1934 whose purposes are: “To 
stop injury to the public grazing lands by 
preventing overgrazing and soil deteriora- 
tion, to provide for their orderly use, im- 
provement, and development, to stabilize 
the livestock industry dependent upon the 
public renge [some 142 million acres] and 
for other purposes.” This range supports 
some 2 million cattle, 6 million sheep, 
53,000 horses and 20,000 goats, with about 
120,000 antelope, 770,000 deer, 17,000 elk 
and other big game. In addition, the 
range has recreational values, considerable 
marketable timber, and watershed areas 
which are many times more valuable to 
the public domain than grazing or timber 
production To accomplish these purposes 
the Secretary of the Interior shall and 
does establish grazing districts on lands 
chiefly valuable for grazing and shall and 
does provide for the issuance of permits, 
not to exceed the carrying capacity of the 
range, tc qualified persons, on payment of 
a reasonable fee. The principal policy 
makers include the advisory board mem- 
bers, leaders of the stockmen’s associations, 
a small number of congressmen, and some 
members of the federal grazing bureaucracy 
whose head is the director of grazing in the 
Department of the Interior. The policies 
of this group have generally acted to 
perpetuate the status quo in range use and 
to maintain a minimum rate grazing fee. 
Unrestricted competition for the range has 
been eliminated; range wars have been 
brought to an end, but little range im- 
provement has been won. Injury to the 
public grazing lands has not been stopped. 
Overgrazing has not been prevented, but it 
has been lessened. However, a real stabi- 
lizing factor, and one of the signal con- 
tributions of the act, was the withdrawal of 
the public lands from further unsuccessful 
homesteading on areas of less than 15 
inches of annual rainfall, with the re- 
sultant destruction of the range. To this 
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extent our national heritage in the poten- 
tial value of the public domain has been 
improved. 
RUDOLF A. CLEMEN 
Associate Director 
Armlur’s Livestock Bureau 


FranK H. Kwicut. IJntelligence and 
Democratic Action. Po. vi, 177. Cam- 
bridge, Mass.: Harvard University Press, 
1960. $3.75. 


It is appropriate that Professor Knight 
should have been chosen to deliver these 
lectures in the Thomas Jefferson Center 
for Studies in Political Economy at the 
University of Virginia. first, the lecturer 
is distinguished; and second, his thoughts 
correspond pretty well wizh those of Jeffer- 
son in this area. “The primary function of 
law and government,” says Professor 
Knight, “is preventive action to prohibit 
exploitation or any form of coercion by any 
individual, group, or class against any 
other It must monopolize coercion and 
itself use coercion primarily in this nega- 
tive sense.” Those who have known Pro- 
fessor Knight and his writings over a long 
period will find these lectures elaborations 
on familiar themes, with extra-animated 
passages voicing laudable bias against vari- 
ous forms of social stupidity. 

Further, in spite of the sentences quoted 
above, he is, perhaps, more tolerant of 
that type of organized ection: which does 
not, cannot, have the berefit of full demo- 
cratic citizen participation. His reason for 
this tolerance is the necessity for efficiency 
and a realistic approach in practical govern- 
ment. I do not mean to imply, however, 
that he is thus surrendering his insistence 
on a liberalism that cherishes the individ- 
ual. Even if such a Hberalism were a 
wilderness, he would cheerfully cry in it, 
exhibiting a desirable enthusiasm for his 
cause, 

Jefferson himself was that kind of 
prophet, though I am sure that Professor 
Knight does not need to be reminded of 
this. On notable occasions, as during his 
presidency, the prophet took it upon him- 
self to think for the people, believing that 
he would soon receive their confirmation. 
And is not this what we may expect in the 
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not-too-far-distant future? The advanced 
countries might be better infused with 
democracy, but can they use this patient 
and uncertain method while newer nations 
employ summary means? Democracy takes 
so long to mature, and meanwhile recently- 
aroused peoples are demanding material 
betterment to the extent that they neglect 
to ensure their individual rights. Will the 
older societies be compelled to fight fire 
with fire? France, which made its impress 
on Jefferson, and received one from him 
in return, now teeters on the brink of 
dictatorship. War erases the individual in 
more ways than one, and ubiquitous prep- 
aration for enormous violence induces the 
best minds to concede every sanctity to 
the imperative of safety. Are Professor 
Knight’s admirable admonitions to become 
laments? 

On the domestic scene, the state of 
Virginia, and not too long ago its Uni- 
versity—as represented in the statements 
of its president on the segregation issue, 
leaves much to be desired. Jefferson, the 
apostle of freedom, was also a slaveowner. 
This is the woeful contradiction that re- 
curs as one reads these pages. Coercion so 
readily mocks intelligence in society; Pro- 
fessor Knight will be one of the last to 
capitulate to its persuasions 

Broapus MITCHELL 

Visiting Professor of 

Economic History 
Hofstra College 


BENJAMIN FRANKLIN. The Papers of 
Benjamin Franklin (Vol. 2, January 
1735 to December 31, 1744.) Edited by 
Leonard W lLabaree and Whitfield J. 
Bell, Jr. Pp. xxv, 471. New Haven, 
Conn.: Yale University Press, 1960. 
$10.00. 


Franklin’s writings for the decade of 
1735-1744 relate almost entirely to his 
life and activities in his adopted city of 
Philadelphia. Although most parts of the 
story have long been known, they become 
much more realistic as the evidence of 
his amazing capacity and activities appears 
in these contemporary writings. 

His name is first among seventy-five 
signatures on the charter of the Philadel- 
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phia Library Company, and his continued 
concern for its welfare appears again and 
again in the minutes and in his corres- 
pondence. Discussing his pamphlet on 
Pennsylvania Fireplaces, the editors of this 
collection cite with approval the opinion of 
one of Franklin’s biographers that a sure 
test of literary genius is the ability to be 
fascinating about stoves (p. 42). On the 
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(1743), they incline to accept the late 
Francis D. West’s claim that Franklin’s 
friend, the well-known botanist, John 
Bartram, was the author of the idea. But, 
as in the later case of the Pennsylvania 
Hospital, it was Franklin who promoted it 
successfully. - 

The Shop Books, the Ledgers, and the 
Record Books of the post office afford 
realistic evidence of Franklin’s many 
business interests. His printing business 
expanded until he could write to his 
favorite sister, Jane Mecom: “I have al- 
ready three separate printing-houses in 
three different Colonies and purpose setting 
up a fourth...” (p. 384). 

Of all the books Franklin printed. he 
considered Cato Majer, a translation by 
James Lofau of Cicero’s De Senectute, as 
his finest example of the art of printing. 
This, with other reasons, must have pre- 
vailed in the editors’ reproduction (p. 403) 
of its brilliant title page in red and black. 
There is also a map of Philadelphia for 
1723—1776 showing properties owned by 
Franklin and some interesting new ma- 
terial on Franklin Court and the archway 
leading into it from High Street, provided 
by recent excavations by the National Park 
Service. 

In the selections included by the editors, 
Poor Richard becomes even more salty and 
earthy, while excerpts from the Gazette 
gain in significance as they exhibit 
Franklin’s broadening horizons. As in the 
initial volume, the editors’ contributions are 
excellent. They are commendably informa- 
tive, scholarly, and restrained. 

Witiram E. LINGELBACH 

American Philosophical Society 

Philadelphia 


Leonardo W. Levy. Legacy of Suppres- 
ston: Freedom of Speech and Press in 
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Early American History. Pp. xiv, 353. 
Cambridge, Mass.: Belknap Press of 
Harvard University Press, 1960. $6.50 


With carefully marshalled evidence and 
closely reasoned argument, this book con- 
tends at length that the “libertarian theory” 
of the early development of freedom of 
speech and press in America is false. In- 
stead, the author says, there was a long 
“legacy of suppression” of the application 
of the Bnglish law of seditious libel in 
colonial, state, and early national courts. 
The First Amendment, he thinks, did not 
do away with the common law of seditious 
libel; instead it left the doctrine intact in 
federal criminal common law. And the 
libertarian arguments of Madison and Gal- 
Jatin during the debates on the Sedition 
Act of 1798, impressive as they are, con- 
stitute no evidence at all of the intent of 
Congress in 1789; instead they merely 
illustrate the emergence at long last of a 
libertarian theory of utterance. 

These conclusions, as the author points 
out, are sharply at odds with the writings 
of a long and impressive list of legal ex- 
perts and constitutional historians, among 
them Henry Schofield, Zechariah Chafee, 
Jr., James Smith, and Oliver Wendell 
Holmes, Jr., who have contended that “one 
of the-cbjects of the Revolution was to 
get rid of the English common law on 
liberty of speech and of the press.” Pro- 
fessor Levy thinks these authorities wrong; 
they exhibit; he thinks, an overwhelming 
penchant for what John P. Roche has 
called “retrospective symmetry”: the de- 
sire to give “present convictions a patriotic 
lineage and tradition.” 

The author’s evidence is massive, over- 
whelming, and carefully analyzed. Neither 
the Zenger case nor the other numerous 
early prosecutions for seditious libel, he 
says, betray any hint of the abandonment 
of the idea in the colonies. On the con- 
trary, the early states—including Pennsyl- 
vania, which specifically guaranteed free- 
dom of press and speech—all accepted the 
English common law of seditious libel, and 
James Wilson and John Adams both 
specifically defended the idea in 1789 The 
debates in Congress on the First Amend- 
ment show no evidence at all of any in- 
tention to wipe out the common law 
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with the 
Bylaws of the Academy, the 
Annual Business Meeting of 
the members will be held on 
Monday, February 13, 1961, 
at 4:00 P.M., at the offices of 
the Academy, 3937 Chestnut 
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and other important business 
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PRESIDENTIAL 
TRANSITIONS 


by Laurin L. Henry 


A narrative of the crucial 
months preceding and following 
the inaugurations of Presidents 
Wilson, Harding, Franklin D. 
Roosevelt and Eisenhower. 

Here is the first large-scale 
analysis of a recurring crisis 
in American government—the 
transfer of responsibility from 
an outgoing president to his 
successor. 


November 1960 755 pages $7.50 


THE IMPACT OF 
COLLECTIVE BARGAINING 
ON MANAGEMENT 
by Sumner H. Slichter, James J. 

Healy and E. Robert Livernash 


Prevailing practices and policies re- 
rding ae seg tigen relationships 
een labo r and management are 


analyzed in this 4-year study based 
on 650 interviews with union lead- 


ers, Management representatives and 
others. 


Seniority, grievances, work schedul- 


ing, wildcat strikes, are among the 
two dozen key issues treated in detail. 


December 1960 982 pages $8.75 
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2 Laurence F. Schmeckebier and 
oy B. Eastin 
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isher, the U. S Government, 


is a revision of a reference classic 


that has been out of print several 
years. 


January 1961 476 pages $6.00 
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doctrine, and the Jeffersonians, for all their 
attacks on the constitutionality of the Sedi- 
tion Act, were for the most part merely 
asserting a states-rights theory of congres- 
sional power. After 1801, they sanctioned, 
quite generally, prosecutions for seditious 
libel in the state courts. Worse yet, 
Jefferson even gave his approval to a series 
of indictments for seditious libel in the 
federal courts—without benefit of statute 
—under the Federalist doctrine of a federal 
common law of seditious libel! 

In this reviewer’s opinion, Professor 
Levy makes his case. But, as he points 
- out, this in no wise invalidates the modern 
libertarian theory of freedom of utterance. 
The open society can stand on its own 
feet, regardless of the precise historical 
moment at which its proponents first gave 
it effective expression. 

ALFRED H. KELLY 

Professor and Chairman 

Department of History 

Wayne State University 

Detroit 


GeorGE Potter To the Golden Door: 
The Story of the Irish tn Ireland and 
America. Pp. vil, 631. Boston: Little, 
Brown and Company, 1960. $6.50. 


This book deals principally with the 
years from 1825 to 1860, a period when 
two million Irish emigrants—easily a fourth 
of Ireland’s population—came to America. 
The author, winner of a Pulitzer Prize for 
editorial writing, died before his book was 
published. To the Golden Door is written 
in the best tradition of journalism, and 
the tone of the writing is warm and vivid. 
For the historian, the absence of Footnotes 
is disappointing since it is obvious that the 
author used a type of material that is 
rapidly disappearing, 

The first portion of the book discusses 
the Gaelic-Christian heritage of the Irish 
people, their subjection by the English, 
and the confiscation of their lands. The 
author then spells out the whole system 
of disabilities that developed—landlordism, 
rack rent in its various forms, and the 
penal codes. As the population multiplied, 
unemployment grew by leaps and bounds, 
and only a potato famine was needed to 
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perpetrate one of the greatest tragedies in 
history. Several million people either 
perished or fled, and those arriving in 
America were reduced to abject despair by 
poverty. 

The author next treats of the flight to 
America. “Every emigrant carried, poten- 
tially, upon his back other Irish men, 
women, and children.” The early comers 
paid from earnings of less than a dollar a 
day the passage of the others. From 1830 
to 1837, $800,000 was remitted to indigent 
relatives seeking to emigrate. These re- 
mittances in 1846, the famine year, ex- 
ceeded $1,000,000 and in 1854, $8,650,000. 
From beginning to end, in addition to the 
hardships of the voyage—especially “emi- 
grant packing,” the emigrants had to run 
the gauntlet of fraud, “like a lot of sheep 
surrounded by wolves.” 

The major portion of this long book is 
concerned with what befell the Irish in 
America. The Irishman gravitated to the 
cities and remained in the cities; he had 
no skills, but only labor to sell Begin- 
ning with the Erie Canal droves of Irish- 
men were contracted for canal and railroad 
construction. He early joined the Demo- 
cratic Party-—-for him the party of the 
common man; he idolized Andrew Jackson. 
Though not proslavery he had no truck 
with the Abolitionists, who taunted him 
for his “Popery.” For this reason the 
American-Irish never took kindly to Daniel 
O’Connell’s denunciations of slavery. 

The Irishman lived through a siege of 
proscription throughout the nineteenth 
century. “No Irish need apply’ was a 
cross this second-class citizen had to bear. 
As a Catholic he was suspect, and he 
bore the brunt of the nativist furor for a 
full generation. His home and his church 
were burned, and he himself was beaten. 
But his priest, his friendly society, and his 
newspaper sustained him until he battered 
his way into urban politics. The pre- 
vailing prejudice was renewed as each 
subsequent wave of Irish came to America. 
Indeed, it was not until World War I and 
the appearance of the third generation 
Irish-American that he was accepted. 

It is not possible to epitomize Mr. 
Potter’s work. Much of its value lies in 
its vast scope. There passes before us a 


188 


panorama of Irish-American communities— 
and a formidable array of their locel lead- 
ers, lay and clerical, of Irish societies of all 
shades, and of Irish newspapers. The book 
must be read attentively, else the reader 
will gain the impression of looseness rather 
than richness of texture. 
JOEN E. POMFRET 

Director 

Huntington Library and Art Gallery 

San Marino, California 


DONALD MARQUAND Dozer. Are We Good 
Netghbors?: Three Decades of Inter- 
American Relations, 1930-1960. Pp. ix, 
456. Gainesville: University of Florida 
Press, 1959. $800. 


A century ago, a Mexican newspaper 
observed editorially that the United States 
“like everything big frightens us, like every- 
thing strong seduces us, like everything 
rich arouses our envy and makes us forget 
the clay feet of the Anglo-American colos- 
sus to focus our attention upon its head 
of gold” (p. 2). Are We Good Neighbors?, 
as the volume’s subtitle indicates, is a 
historical review of Latin-American at- 
titudes toward the United States, princi- 
pally during the past thirty years. The 
attitudes reported in this impressively doc- 
umented work are drawn from a variety of 
sources, including Latin-American news- 
papers, magazines, and books; interviews; 
and the author’s experiences durmg a 
career devoted to inter-American affairs. 

Although Professor Dozer reports that 
“the normal state of Latin America is to 
be hostile to the United States” (p. 403), 
he has charted a chronology of significant 
changes in this posture. These indicate 
that Latin-Americans emerged from the 
early years of the twentieth century with 
essentially hostile and distrustful views 
of their northern neighbor. During the late 
- 1930’s their reactions to attempts of the 
United States to unify the Western Hemi- 
sphere against the Axis were essentially 
sullen or subservient if not openly hostile. 
However, Latin-American views toward the 
yonguis reached an all-time high of cor- 
diality during World War II, when an 
inspired “romantic continentalism” (p. 67) 
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led Latin-Americans to regard President 
Franklir D. Roosevelt as “ ‘our’ candidate” 
(p. 87). In the postwar years, disillusion- 
ment has guided them to a neosuspicion of 
the gringos, now seen to be interested in 
Latin-America only as a strategic com- 
modity. In this view, the United States, 
accused of turning its back on Latin- 
America, has been transformed from a 
“Good Neighbor” to—at best—a “Good 
Spectator.” Professor Dozer is disturbed 
by this renewed hostility toward the 
“Colossus of the North.” To counteract 
this trend, he suggests that the United 
States expand its contributions to the eco- 
nomic development of Latin-America, that 
the Organization of American States and 
other institutions of inter-American co- 
operation be strengthened, that the yanquis 
develop a deeper respect than heretofore 
for tracitions and institutions , differing 
from their own, and that “North American” 
tourists be induced to engage in less of- 
fensive conduct while traveling in Latin- 
America than is currently the case. 

Are We Good Neighbors? is a heavily 
documented book which will undoubtedly 
introduce many readers to views of the 
United States of which they might pre- 
viously have been unaware. But as an 
exercise in attitude research, the volume is 
frustrating to the social scientist. On the 
one hand, much of what Professor Dozer 
says abcut Latin-American attitudes is 
probably true; but on the other, he has 
not developed his data in a replicable 
fashion. They have been derived from a 
combination of the author’s experiences 
in the Lazin-American field since 1941 with 
interviews and numbers of Latin-American 
newspapers, magazines, books, and official 
statements, These diverse sources are, for 
the most part, identified for the reader, to 
be sure; but he is given no understanding 
either of why these sources are thought to 
constitute a reliably representative sampling 
of Latin-American opinion, or of the tech- 
niques employed to guard this sample 
against bias and other pitfalls of attitude 
research. In short, the bulk of the author’s 
research 2ffort has gone into immersing 
himself in the subject rather than into 
devising a scientifically reliable study of 
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Latin-American attitudes toward the United 
Srates. 
GEORGE I. BLANKSTEN 
* Professor of Political Science 
Northwestern University 


EUROPEAN GOVERNMENT AND 
HISTORY 


RAYMOND ARON. France Steadfast and 
Changing: The Fourth to the Fifth Re- 
public. Pp. viii, 201. Cambridge, 
Mass.: Harvard University Press, 1960. 
$4.75. 

No nation except the Soviet Union, says 
Raymond Aron, has been so often analyzed 
and dissected as contemporary France. 
One might add that no French com- 
mentator on France has been so widely 
listened to as M. Aron. He is well on 
the way to becoming André Siegfried’s 
heir in the realm of French self-analysis 
for foreign consumption. 

These Harvard lectures, delivered in 
1957 and rewritten since the De Gaulle 
revolution, provide us with a remarkably 
perceptive and subtle account of postwar 
France and its possible destiny. But be- 
cause M. Aron’s portrait is so full of 
paradox, and because he raises more ques- 
tions than he answers, his thesis is not 
easily grasped or summarized. An in- 
troductory quotation from De Tocqueville 
sets the tone, “ ‘Frenchmen, changeless 
over two thousand years, have always 
changed so constantly and so unpredictably 
as to surprise even themselves.” The 
theme recurs in the concluding paragraph 
which is made up largely of a series of 
unanswered questions culminating in the 
final query: “Would De Tocqueville have 
wanted Frenchmen to be other than as he 
described them?” 

Certainly M. Aron would not want them 
to be different, for he revels in the French 
passion for self-criticism. But he is equally 
ready to criticize the foreign critics of 
France; indeed, few of the world’s con- 
temporary clichés about the French escape 
his sardonic thrusts. His chapter on the 
economy takes sharp issue with Herbert 
Luethy on the chronic stagnancy and 
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rigidity of the French system and, to a 
lesser degree, with the Schumpeterian thesis 
concerning the lack of entrepreneurial drive 
in the French business class. In the gov- 
ernmental sphere, he challenges the widely 
held theory that economic modernization 
will gradually solve the nation’s long- 
standing political crisis by altering French 
attitudes. In the colonial realm, he chides 
Americans for their simplistic view that 
Frenchmen must bow to the historical 
force of nationalism in Africa “We for- 
get,” says M Aron, “that there is another 
powerful historical force at work. the will 
of those participating in the drama” He 
discounts the common thesis that the past 
weighed heavily on the declining Third and 
the struggling Fourth Republics and the 
dogma that the Great War stripped France 
of a generation of leaders. He asserts 
that the French Republic needs a dictator 
from time to time to challenge private 
interests and to break a stalemate; yet he 
remarks dispassionately that “Gaullist con- 
formism masks today’s quarrels, which will 
be those of tomorrow.” 

M  Aron’s inclination to challenge 
clichés before they harden into orthodoxy 
is only one of the virtues of his book. His 
complex mind fires off a barrage of in- 
triguing suggestions and sardonic epigrams. 
If the subtlety of his dialectic sometimes 
leaves his conclusions a bit opaque, at 
least he stimulates the reader to rethink 
the recent history of France. For those 
who are not seeking a set of ready-made 
answers, this provocative essay is essential. 

GORDON WRIGHT 

Professor of History 

Stanford University 


B. R. JERMAN. The Young Disraeli. Pp. 
xiv, 327. Princeton, N. J.: Princeton 
University Press, 1960. $6.00. 


The theme of this book is the develop- 
ment of Disraeli, as a writer, as a politi- 
cian, and as a personality, until he was about 
thirty-five—the terminal events are his suc- 
cess in finally winning a seat in the House 
of Commons in 1837 and his marriage to 
Mrs. Wyndham Lewis in 1839. 

In preparation, Professor Jerman went 
behind and beyond the investigation in- 
corporated in the standard life by Mony- 
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penny and Buckle. He was abl2 to use 
all the known correspondence of Disraeli 
and the “great friends” of his early years, 
Benjamin and Sara Austen, as well as 
papers revealing details of his association 
with Lady Sykes and Clara Boltoa. 

With these and other manuscripts the 
author has put together his own story of 
Disraeli as a young man, “a narrative of 
the old wire puller as a young bungler.” 
The essence of the book, as the author 
makes explicit, is found in the rise end fall 
of the Austen friendship, the record of 
which enables him to penetrate to the “in- 
side of events”’—to employ Collingwood’s 
phrase. And so is illuminated tke indif- 
ferent success of Disraeli’s early novels; 
his sangfroid even in the face of persistent 
debt; his desertion of his friends—-Benja- 
min Austen, a chief creditor, wrote of 
their friendship that Disraeli’s “-ecollec- 
tion of it ceased with the necessity’—in 
favor of the role of wit and fop in London’s 
fashionable society; and his repea-ed fail- 
ures on the political hustings. There were 
also his brief emotional involvements with 
Lady Sykes, “his own Henrietta,” and with 
Clara Bolton. This unpromising b2ginning 
makes a striking contrast with Disraeli’s 
unbounded and unfailing self-confidence in 
the face of steady disappointment and de- 
feat and with his ultimate and overwhelm- 
ing success in later years, which is bril- 
liantly set forth in the opening chazzer. 

Professor Jermen tells a sterr much 
more interesting than that in Morypenny 
and Buckle’s restrained pages, and no 
doubt one closer to what actualy hap- 
pened. But Monypenny and Buckle, who 
had seen most of the manuscripts of im- 
portance which Jerman used, while cér- 
tainly blind to the full significance of the 
Austen association, were not quite as 
prudish as he suggests, nor did they ignore 
Disraeli’s difficulties with his creditors and 
his failures to get on with the respectable 
public. What Jerman has actually given 
us is a generally more complete, and a far 
more arresting, characterization of the 
young Disraeli put together out of con- 
siderable evidence and some conjecture. 

Professor Jerman writes well His 
urbane, sometimes witty and gererally 
perceptive, study is a pleasure to read and 
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will at once become an important item in 
the Disraeli bibliography. 
ALFRED F. HAVIGHURST 
Professor of History 
Amherst College 


Davip Roperts. Victorian Origins of the 
British Welfare State. (Yale Historical 
Publizations Miscellany 73.) Pp. xiii, 
369. New Haven, Conn.: Yale Uni- 
versity Press, 1960. $6.00. 


No modern authority except R. H. 
Gretton—The King’s Administration: A 
Study i*n the Growth of the Central Ad- 
ministration (1913)—has dealt with the 
general theme covered in this book; 
namely, the general growth of central ad- 
ministration in England from 1833 to 1854. 
Almost all other works have been on 
particular agencies or particular social 
problems. Relying in part on these special- 
ized studies but more specifically on the 
various agency reports and parliamentary 
papers published by Hansard, Professor 
Roberts has produced an excellent book 
on the growth of Victorian central ad- 
ministrazion as it evolved between 1833 
and 1854. This development laid much 
of the basis for the British welfare state 
of the twentieth century. 

This study gives an unbiased view of the 
social problems in England resulting from 
the urben and industrial revolutions. It 
concludes by describing the social prog- 
ress evident by 1854, through the collec- 
tive efforts of central government and local 
officials. The town of Macclesfield in 
Cheshire is the prime example of the 
ameliorazion of social evils. The advances 
made would never have been as readily 
accomplished without the tact, energy, 
enthusiasm, and stimulus of the central 
government. Through its untiring efforts 
the bottlenecks of vested interests and 
local officialdom were shattered. 

The new agencies, aided by parliamentary 
bills and court orders, achieved reforms in 
poor relief, education, prisons, public 
health, railways, merchant shipping, burial 
grounds, mines, factories, and insane hos- 
pitals. In so doing, they contributed to 
Britain’s administrative growth. 

Professor Roberts treats of the shifting 
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of political philosophy in England toward 
centralization and discusses at length the 
friends and foes of growing bureaucracy as 
tifey operated in the press, in the parlia- 
ment, and in the local areas. Excellent eval- 
uations are made of the various Victorians 
in and out of office who tried to meet 
contemporary problems. The Utilitarians, 
Edwin Chadwick, John Allen, and Lord 
Palmerston, are the heroes in the story 
Whigs and Tories differed slightly on the 
matter of central government, but the 
former were usually a little less upset by 
its expanding functions. 

Professor Roberts analyzes the reforms; 
the growth of central administration and 
the opposition to it; the people and philos- 
ophies concerned; the importance of the 
commissions’ and inspectors’ reports as 
printed in Hansard; and the relationships 
o: the ministers, Parliament, and public 
opinion to the final achievements. 

In executing policy, the inspectors and 
commissioners lacked both the power and 
the personnel for effective action To ac- 
complish their ends, they were forced to 
rely upon persuasion and unfriendly courts. 
Consequently, the agencies of the central 
government had to work out compromises 
which often hamstrung efficient administra- 
tion. Outstanding successes were ob- 
tzined, however, because many inspectors 
were able to exert a real, personal influence 
on the various powerful, able, and educated 
people entrusted with local government. 
Unfortunately there was a friction between 
local and central government that was 
rooted back in Tudor-Stuart England. 

The idea of inspection prevented the 
central government from taking over local 
affairs in Victorian England, but did allow 
for a set of administrative checks and 
balances which checked the more flagrant 
abuses. 

The adaptable Victorian, in setting up 
the central agencies, was prompted more 
by evangelical and humanitarian motives 
than by a Prussian sense of duty, a French 
sense of bureaucratic logic, ‘or a Marxian 
sense of economics. He did, however, use 
collective means to lay the basis of a 
truly free society, and he was more suc- 
cessful in providing welfare for the lower 
classes than were his contemporaries in 
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Russia, France, or the United States. The 
early Victorians “were the first in world 
history to experience the full consequences 
of the industrial revolution, and the admin- 
istrative measures they took to meet them 
constituted the first beginnings of the 
welfare state, which is today a distinguish- 
ing feature of the British Government” 
(p. 326). 


Chairman 
History Department 
Coe College 


Joan J MURRAY 


BERNARD SEMMEL. Imperialism and Soctal 
Reform: Enghsh Social-Imperial Thought 
1895-1914. (Studies in Society.) Pp. 
283. Cambridge, Mass.: Harvard Uni- 
versity Press, 1960. $4.50. 


“Social Imperialism” is a term which 
has been applied to an attempt on the 
part of the governing classes to convince 
the working classes that their social wel- 
fare depended upon the prosecution of a 
vigorous imperialistic policy. Usually asso- 
ciated with the Continent, this phenomenon 
is here investigated in Great Britain m the 
period preceding World War I. This 
was hardly a conspiracy on the part of the 
imperialists to delude the workingman 
into identifying his interests with theirs, 
for the movement lacks the unity and 
uniformity of a preconcerted effort. The 
wide disparity of opinion to be found 
among persons holding a generally similar 
point of view is indicative of individual 
convictions sincerely entertained. 

It follows that generalization is difficult. 
The people who raise their voices here are 
all nationalists They are in revolt against 
the laissez-faire internationalism of the 
Cobdenites and are by no means disposed 
to accept the international socialism of the 
Marxists They are not particularly inter- 
ested in extending the bounds of Britain’s 
already vast empire, but ‘believe that what 
she holds must be retained and developed. 
The resources of the Empire are essential 
for the promotion of the welfare of the 
inhabitants of Great Britain. Conversely, 
if Britain is to function adequately as an 
imperial power, there must be developed 
an “imperial race,” a people with the 
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health, the education, and the outlook 
requisite for playing a dominant role. A 
political issue which divided them sharply 
was tariff reform, but this division merely 
suggests the diversity of opinion. Fairly 
to represent the views, for example, of Karl 
Pearson,- H. H. Asquith, Lord Milner, 
Sydney : Webb, Sir Halford Mackinder, 
Joseph Chamberlain, Sir William Ashley, 
Lord Roberts, and, to include a -elatively 
late convert, David Lloyd George, would 
consume many times over tke space 
allotted for this review. The reader is 
referred to the book itself. 

Although the author writes with marked 
detachment and impartiality, he is suff- 
ciently interested in the ideas which he 
has been portraying to add a concluding 
chapter tracing their subsequent evolution. 
Some thinkers would have been curprised, 
not to say disconcerted, had they known 
whither their doctrines were leading. But, 
having frightened his readers with the 
specter of Sir Oswald Mosley and the 
British Fascists, the author end3s on an 
encouraging note. He finds sccial im- 
perialism entrenched today in varying de- 
grees in nearly all countries and is content 
to have it so. He believes that by mit- 
igating class rivalries in the industrialized 
West it has prevented violent revolution. 
He believes further that there is still 
time to contain its predatory ultranational- 
istic aspects, so that all mankind can 
benefit from technological advance in an 
intelligently managed society. The im- 
plication is clear. If civilizaticn is to 
survive, the “imperial race” must become 
coextensive with humanity. 

LEONIDAS [oapson 

University of Pennsylvania ~ 


Ropert A. Kann. A Study in Austrian 
Intellectual History: From Late Baroque 
to Romanticism. Pp. xxii, 367. New 
York: Frederick A. Praeger, 1963. $6.00. 


This ambitious and densely writzen book 
is interesting on several counts. It is not, 
as the title might suggest, a general intel- 
lectual history, but a work with a thesis 
about attitudes to social action and their 
operation in the development of modern 
Austria; and although it is immediately 
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concerned with earlier centuries, its pur- 
pose seems as much to illuminate the 
recent, as the remote, past. Its structure 
and its method of relating this limited 
dimension of intellectual history to larger 
social and political movements, within the 
context of a particular community, are 
especia‘ly notable. Professor Kann uses 
the later seventeenth-century Viennese 
court preacher, Abraham a Sancta Clara, 
and tke distinguished reformer of the 
Enlightenment, Joseph von Sonnenfels, 
to represent deeply antithetical attitudes 
which have persisted in the Austrian 
spiritual and intellectual climate. He de- 
votes & long descriptive and interpretive 
essay to each and draws them into a gen- 
eral pattern with three analytical and re- 
flective chapters. In this pattern, Abraham 
emerges as a prototype of the conservative, 
and even reactionary, mentality in Austrian 
history and Sonnenfels as the typical ad- 
vocate of progress. Short periods of re- 
form are regularly followed by longer 
periods of resistance to change, and this 
alternation of the attitudes is seen as the 
key to Austrian development. Professor 
Kann’s own sympathies are clear: Abraham 
is the villain of the piece, Sonnenfels— 
with some reservations—its hero. 

Such a summary hardly suggests the 
complexity and allusiveness of the author’s 
discussion or his use of conceptions drawn 
from such widely scattered fields as social 
psychology and aesthetic criticism. The 
treatment he gives his central figures is 
stimulating and informative, and his organ- 
ization is an admirable attempt to solve 
the historian’s common problem of re- 
lating the specific to the general. Yet the 
burden he thereby imposes on his pro- 
tagonists seems finally too heavy for them 
to bear. Professor Kann seems to consider 
Abraham little more than a gifted buffoon 
and a neurotic obscurantist; even if this is 
fair, it is then difficult to understand how 
his “type-forming ideas” can be taken to 
exemplify “patterns of thinking that are 
found well into the twentieth century in 
a Catholic Action program of broad popular 
and spiritual appeal” (p xiv). The per- 
sistent importance of Sonnenfels evidently 
depends, again, on a distorted nineteenth- 
century image which converted a rigid and 
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authoritarian mind into a prototype of the 
classical liberal. However, these objec- 
tions point to the method of the book 
rather than to its essential argument. 
WILLIAM J. BouwsMA 
Associate Professor of History 
University of California 
Berkeley 


RtpoLpH Brinton. Defeated Leaders: The 
Political Fate of Catllaux, Jouvenel, and 
Tardieu. Pp. vii, 425. New York: 
Columbia University Press, 1960. $7 50. 


This effort of a young member of the 
faculty of Columbia University to write 
“political history in the form of compara- 
tive biography” by analyzing the careers 
of three of the “lost leaders of the Third 
Republic” reflects a great deal of research, 
both in France and in the United States, 
and contains a good deal of information on, 
. and insight into, French politics during 
the period from the Dreyfus Affair to the 
outbreak of World War H. 

Professor Binion selected three important 
French politicians, Joseph Caillaux, Henry 
de Jouvenel, and André Tardieu, about 
whom relatively little reaserch and writing 
has been done in the United States, to 
illummate the weaknesses of the Third 
Republic as a political mechanism and the 
remarkable inability of France to make 
effective use of its most talented men in 
facing and resolving the main issues of the 
twentieth century. The book consists of 
three independent biographies, the most 
complete, informative, and useful being 
that of Caillaux, the celebrated financial 
“wizard,” who was Minister of Finance at 
least six times between 1899 and 1926 and 
was head of the powerful Senate Financial 
Committee in the 1930's. 

Binion clearly succeeds in providing a 
number of illustrations of the weaknesses of 
the French political system by this bio- 
graphical device, but his approach involves 
a considerable amount of repetition as well 
as a certain brevity, or even shallowness, 
concerning the lives of the three men he 
has studied. Perhaps a thorough political 
biography of one of the three, preferably 
Caillaux or Tardieu, would have served his 
purpose better. 
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Binion sought to write this analytical 
study for the informed American and not 
just for the specialist in French political 
history, but he clearly failed in this most 
dificult task. Thus, he does not provide 
the necesary general description of the 
French political system, of the various 
parties and their policies, and of the main 
political issues, particularly in the crucial 
periods, while at the same time he over- 
whelms all but the most relentless specialist 
with details of French political life. He 
refers several times to Caillaux’s stand on 
a loan to Bulgaria, without explaining the 
significance of the loan in French politics 
or in the international scene; he provides 
great detail on Franco-German negotia- 
tions during the Agadir crisis, but does 
not explain the crisis itself at all clearly; 
there are many details concerning Caillaux’s 
travels during World War I, but no 
pertinent description of political issues 
then, or at the peace conference. 

The volume badly needs maps to enable 
the reader to understand Franco-German 
negotiations over Africa and the achieve- 
ments of De Jouvenel and Tardieu in the 
Middle East. 

In summary, this is an ambitious ven- 
ture reflecting thorough research and great 
understanding of French politics. While it 
fails to reach several of its goals, it throws 
much light on one of the critical prob- 
lems of European history in the twentieth 
century——the curious inability of the French 
to govern themselves effectively. 

ROBERT F. BYRNES 

Professor and Chairman 

Department of History 

Indiana University 


THomAsS FrrzsimxmĮmons, PETER MALor, and 
Joun C. Fiske. USSR: Its People, Its 
Society, Its Culture. Pp. 590. New 
Haven, Conn.: Human Relations Area 
Files Press, 1960. $8.50. 


The seventh volume in the series of 
Surveys of World Culture by the Human 
Relations Area Files is a synthesis almost 
as vast as the geographical range of the 
subject. It brings together contributions, 
buttressed with original research, from sev- 
eral hundred scholars. Footnotes and 
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Citations have been omitted for the sake 
of economy; but there is an impressive 
Bibliography (pp. 521—548), though the 
few Soviet sources listed seem to com- 
prise only encyclopedias, dictionar:es, and 
statistical material—-all the other material 
appears to have been written from the 
outside. 

The scope of the book is impressive. 
Every aspect of Soviet life, social, eco- 
nomic, and political, is covered, both his- 
torically and actually—with cortinuous 
reference also to the position of the non- 
Russian nationalities. In addition, an Ap- 
pendix on the peoples and languages of 
the Union of Soviet Socialist Republics 
(USSR), with maps, describes in detail 
all the minority groups, from the Armenians 
—-2 millions—to the Yukagir—s00 strong 
All this is especially useful as such sub- 
stantial information on the non-Russian 
groups in the USSR is not easily found 
together elsewhere. 

The volume does not attempt ary con- 
clusions; but it does set the preseat gov- 
ernment system in the perspective of the 
traditional pattern of Russian life and so 
brings out, factually, the likeness Letween 
the new régime and the old and the use 
which the new makes of the traditicns and 
ways of the old. To pack all this mass of 
information into one volume is a stupend- 
ous task, and, not surprisingly, the volume 
suffers to some degree from a lack of 
balance—for example, the relatively exces- 
sive space given to family and marriage 
customs in Central Asia. But as a syn- 
thesis it achieves what it sets out to do 
and succeeds in being “the comprehensive 
readable volume” claimed in the Preface. 
The writing, though from many hands, 
flows easily, exhibiting a certain drymess of 
wit. Being a synthesis, it also has the faults 
of its kind: too factual for the general 
reader, too general for the specialist; but 
it will be valued in reference libraries as 
a spacious pool of information for the non- 
specialist reader who wants to know more 
about the USSR. 

Davo MITRANY 

Professor 

Kingston Blount 

Oxford, England 
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ASIA AND AFRICA 


Wm. THEODORE DE BARY, WING-TSIT CHAN 
and Burton Watson (Eds.). Sources 
of Chinese Tradition. (Introduction to 
Oriental Civilizations ) Pp. xxiv, 796. 
New York: Columbia University Press, 
1960. $7.50. 


This magnificent volume is the third in 
a series, entitled “Introduction to Oriental 
Civilizations,” that now includes Sources of 
Indian Tradition and Sources of Japanese 
Tradition. It is the basic principle of this 
series that the student may best be led 
into the heart of a great tradition by read- 
ing what its most distinguished spokesmen 
had to say about the great issues of their 
times. The volume thus consists of a 
sequence of translations stretching from 
the classical age to the rise of Chinese 
Communism. The selections are grouped 
according to the successive stages in the 
evolution of Chinese civilization, and within 
each group the principal intellectual cur- 
rents of each age are represented. Each 
group of readings and each individual 
thinker is introduced by the editors with 
great lucidity and economy. There is 
always argument about translations from 
the Chinese, and one might write a long 
review article challenging some of the 
terminological choices made here. But 
this would not alter the fact that these are 
by far the most lucid and readable trans- 
lations available for student use, or that 
Chinese thinkers of two and a half millen- 
nia are here given their best chance to com- 
municate across the distances of time and 
culture with people of our own era. 

To make such a selection out of the 
immense riches of Chinese reflective writing 
was enormously difficult, and no scholar 
will find all his favorite thinkers repre- 
sented. But what is important is that ten 
years of dedicated thought and effort have 
gone into this selection; it has been sub- 
mitted to scholarly critics; it has been 
tried out in the classroom, and this re- 
viewer—who has used draft sections of 
the work for a number of years—can 
testify that it is superbly designed for 
effective teaching. No one giving a course 
on any aspect of Chinese history and 
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culture can afford to ignore the major 
new resources offered in this volume, and 
it will prove equally valuable to students 
cf comparative thought and institutions. 
ARTHUR F. WRIGHT 
Yale University 


W. Howard Wriccrns. Ceylon: Dilemmas 
cf a New Nation. Pp. mi, 505. 
Princeton, N. J.: Princeton University 
Press, 1960. $10.00. 


Few persons concerned with Ceylon have 
been unimpressed by this small country’s 
bewildering political complexity To sort 
out the tangled skeins of party structure, 
‘nterparty relationships, ethnic revivalism, 
and growing Asian nationalism is an ex- 
tremely difficult task. To then place these 
within an understandable context of eco- 
nomic and world political forces multiplies 
the difficulty Mr. Wriggins has addressed 
himself to these intricate problems with 
incredible patience and high scholarly 
standards. His production is a politically 
oriented account of Ceylon’s first decade 
of independence, in which the issues and 
the actors are given meaning against the 
background of nationalistic, religious, eco- 
nomic, and international political forces. 

The first part of the book—about one 
fourth—is devoted to Ceylon’s historical, 
economic, constitutional, and political back- 
ground. In this section the author makes 
a sound synthesis of the material which 
sets the scene, including an intimate 
picture of the various political parties and 
their leaders. Part Two is devoted to 
internal political problems and the his- 
torical and cultural forces causing them. 
A chapter on “cultural nationalism” em- 
phasizes Buddhist revivalism as a political 
force. This is followed by chapters 
treating Sinhalese-Tamil relationships, Cey- 
lon’s economic position, and the influence 
of this position upon government and 
politics.. These forces are analyzed in the 
context of the significant general elections 
of 1956. The final part of the work treats 
Ceylon’s position in reference to other 
countries, her foreign policy, and her role 
in Asian solidarity. Brief concluding ob- 
servations indicate the ways in which Cey- 
lon may serve as a case study of new Asian 
nations, 
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Mr. Wriggins has done a superb job of 


‘reconstructing events and explaining the 


objective and subjective facts out of which 
they arise. Nonetheless there are certain 
matters of emphasis and interpretation 
with which I demur. The decade of inde- 
pendence is summed up as one of essen- 
tially orderly government and mitigation of 
injustices (p. 459); I feel that this under- 
emphasizes the persistent regression in 
orderly government and a new alignment of 
injustices. Also, the rationale of Buddhist- 
Sinhalese nationalism, is so sympathetically 
treated that, in my opinion, its chauvinistic 
elements and historical astigmatisms are 
also underemphasized. 

No debate concerning interpretative em- 
phases should blur the fact that this is an 
able analysis built upon an immense 
amount of careful research. If one wants 
to understand the forces creating Ceylon’s 
contemporary turmoil, this is a valuable 
book. Furthermore, issues and actors are 
treated with a conceptual sophistication ‘ 
which makes the volume a true case study 
applicable to the inherent problems of 
other new Asian nations. 

Bryce RYAN 

Professor of Sociology 

University of Miami 


RicHarp J. CoucHimw. Double Identity: 
The Chinese in Modern Thailand. Pp. 
xi, 222. New York: Oxford University 
Press, 1960. $5.00 


This volume is the fruit of field re- 
search undertaken in Thailand by a soci- 
ologist now on the faculty at Yale. It is a 
useful and generally sensible study, al- 
though it neither reveals much new material 
nor develops a fresh analytical approach. 
Professor Coughlin has simply prepared a 
convenient handbook to serve laymen con- 
cerned somehow with South-East Asia 
Special thanks are due him for having 
composed his book in smooth, lucid Eng- 
lish rather than in professional argot, 

The author demonstrates his greatest 
strength in the chapters on the festivals and 
temples of the overseas Chinese, on their 
schools, and on their legal and political 
positions. He presents a neat inventory of 
the disabilities imposed upon Chinese resi- 
dents by suspicious Thai governments. The 
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usual story of overseas Chinese commercial 
zeal and acumen is, of course, told here. 
Coughlin is clearly correct when he as- 
cribes the stability and prosperity cf their 
family business ventures to the sovidarity 
of the traditional Chinese family. He 
ignores, however, the fact that the growth 
of such businesses can be stunted by an 
insistence upon the exclusion of persons 
and capital from beyond the kinship circle. 
The relative absence of bold entrepre- 
neurship among the overseas Chinese must 
be attributed in part to the mixed blessings 
of Confucian family life. 

Since this book is apparently based 
almost exclusively upon data assembled 
in the neighborhoods of Bangkok’s Chinese 
retail merchants, readers will inevitably 
view Thailand’s overseas Chinese through 
a restricted aperture. Consequently, an 
erroneous impression of undisturbed cul- 
tural homogeneity within the Chinese com- 
munities is conveyed. Coughlin seeks to 
dissipate this misapprehension in hi3 final 
chapter, but his warning probably comes 
too late to save the casual reader from 
assuming that the Chinese of Thailand in 
every sense “all look alike.” 

Additional negative observations seem 
appropriate here. The author is on per- 
ilously delicate ice when he seeks to estab- 
lish a close link between Western anti- 
Semitism and Thai hostility toward the 
Chinese. There does indeed exist a 
hackneyed South-East-Asian description of 
the Chinese as “the Jews of the East,” yet 
it is farfetched to equate Eurcpean mis- 
treatment of the Jews with Asian anti- 
Sinicism and to place these phenomena in 
an intimate causal relationship. 

Coughlin also errs when he repeats with- 
out qualification the cliché. crediting, or 
blaming, former colonial regimes with hav- 
ing “protected and encouraged [Chinese] 
minority interests.” The historical record 
establishes that Western administrators 
often sought to do just the opposite. 

Finally, strong exception must be taken 
to the author’s use of the word “stolid” 
to describe D. G. E. Hall’s monumental 
History of South-East Asta. Perhaps a ż 
was inserted in the adjective through typo- 
graphical negligence. This reviewer hopes 
such is the case, for it would be sad to 
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have tc charge Professor Coughlin with 
presumption. , 
Lea E. WILLIAMS | 
Associate Professor of 

Political Science 
Brown University 


J. I. Morris. Nationalism and the Right 
Wing in Japan: A Study of Post-war 
Trends. Pp. xxvii, 476. New York: 
Oxford University Press, 1960. $8.00. 


Before 1945, Western social scientists 
wrote much about rightist nationalism in 
Japan, but since the war Japanese scholars 
have devoted more serious attention to 
the history and recent revivals of such 
movements. On the heels of G. R. Storry’s 
The Double Patriots, however, has come 
a sound, well-balanced treatment, this study 
of rightist organizations and their linkage 
with nationalism since the war. 

Dr. Morris, also an English scholar, has 
used Japanese sources directly, particularly 
the factual and interpretative works by Pro- 
fessors Maruyama Masao, Kinoshita Hanji, 
Fujiwara Hirotatsu, and Minami Hiroshi 
and has also utilized two editions of a 
report on right-wing movements by the 
Police Agency Research Association. He 
was further helped by materials in the 
possession of Mr. Okubo Genji in the 
Canadian Embassy in Tokyo. The author 
himself s2rved in Japan during the Occupa- 
tion, was subsequently employed in asec- 
tion of the British Foreign Office Research 
Department which included Japan, and 
then spent three years in Japan preparing 
specifically for this book. Only once, how- 
ever, doe3 one glimpse directly the results 
of interviews he may have had with rightist 
leaders and their henchmen. 

The fozus adheres to the scope indicated 
by the title, but relates these topics to the 
history of Japanese politics and socio- 
economic development. In describing the 
Right’s reactions to leftist movements, and 
the ways in which both groups exploit 
widespread nationalism, Dr. Morris some- 
times uses the positions and strategies of 
the Communist Party for comparison and 
contrast—obviously because it operates at 
the other extreme. But there is very little 
mention of the Socialist Parties or of the 
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influence of the major labor federations. 
These forces on the Lett are, as he men- 
„tions, less fragmented than are ultracon- 
servative organizations, but they too are 
pluralistic and have been able only oc- 
casionally and briefly to constitute a united 
front. Their cleavage into left and right 
wings has importance rot only for post- 
war politics to date but also possibly for 
the hypothetical economic, and resultant 
political, crisis about which the author 
speculates so plausibly in his conclusion. 
In a short review one cannot do justice 
to the content of such a serious work. Dr. 
Morris emphasizes the shattering of the 
Meiji-developed ‘integral national ideal” 
and its symbolism. Especially since the 
latter part of the occupation, there has 
been a revival of Japanese conservative 
nationalism, but the scope of operations for 
unofficial rightists is much more circum- 
scribed than before the war. Consequently, 
conservative parties have been more ef- 
fective, though less extreme, exponents of 
traditional values and trends. The power 
groups with which the eerlier ultranational- 
ists often acted as auxiliaries have either 
lost power or are, for the most part, 
disen ted with extremists. Deprived 
of expansionist opportunities, most con- 
servative nationalists Lave turned to a 
nativist nostalgia for the good old days and 
ways—-meaning the Meiji system and its 
ancient rootage. This is called “inwardly” 
oriented nationalism, thst is, “for domestic 
consumption.” It is reasoned that, al- 
though the more extreme right-wing nation- 
alism has telling weaknesses, it might again 
find potent allies in the event of a major 
domestic crisis induced either by economic 
crisis or by external pressures, or both. In 
the author’s opinion, reversion to some 
form of rightist extremism at such a 
critical juncture would ke more likely than 
capture of the state by leftist radicalism, 
not only because regulatory agencies are 
entirely in conservative hands, but also 
because-—-unlike the situation in China— 
socialist reformism has not excelled the 
Right in popular identification with na- 
tionalist aspirations and indigenous values. 
The core of this booz is contained not 
only in such conclusions, but also in the 
delineation of major types and clusters of 
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rightist organizations—their backgrounds, 
leaders, structures, tenets, declared ob- 
jectives, and actual behavior. Those who 
have tried to keep up with at least the 
Western literature about modern Japan 
will find especially fresh Chapter VI on 
“Right-Wing Nationalism and the Mili- 
tary.” Among the Appendices are: a list 
of ultranationalist organizations named in 
the purge order of January 1946; an out- 
line of main domestic “incidents” between 
1931 and 1940; a chart showing relation- 
ships between some prewar and postwar 
nationalist organizations; and an adaptation 
for Japanese political behavior of Dr. H. 
J. Eysenck’s findings and diagram—in The 
Psychology of Politics. There is also an 
appended section of concise biographies of 
right-wing nationalist leaders, a very selec- 
tive Bibliography, and an Index, which, in 
a few spot-tests, usually proved to be 
sufficiently detailed. 
ALLAN B. Core 
Professor of East Asian Affairs 
The Fletcher School of Law 
and Diplomacy 
Tufts University 


Peter G. Franck. The Economics of Com- 
petitive Coexistence: Afghanistan Be- 
tween East and West. Pp. xv, 85. 
Washington, D. C.: National Planning 
Association, 1960. $2.00. 


With the discovery of a sea route to 
the Indies, Afghanistan, until then an im- 
portant nexus for trade routes between 
East and West, faded into the footnotes 
of history. A brief flare-up of interest 
occurred during the nineteenth century 
when the Russian Bear and the British Lion 
sparred for position across Central Asia in 
the “Great Game.” The Cold War has 
again revived interest in Afghanistan. To- 
day on the slopes of the Hindu Kush a 
desperate struggle with economic weapons 
and political aims is being waged between 
the United States and the Union of Soviet 
Socialist Republics (USSR). In this mi- 
crocosmic clash the larger tactics of the 
East-West struggle are being tested, just 
as the Spanish civil war tested the military 
doctrines and weapons of World War I. 

Dr. Franck’s booklet, the sixth in the 
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National Planning Association’s studies on 
the economics of competitive coexistence, is 
an excellent factual account of this East- 
West struggle in Afghanistan. His analysis 
of the internal economic and political bases 
of the country is hampered by the well- 
known dearth and unreliability of statistics 
on Afghanistan. His political analysis, too. 
is handicapped by the author’s failure to 
grasp fully the intricate relationships be- 
tween the various power and minority 
groups in Afghanistan. 

The discussion of Russo-Afghan affairs 
suffers from lack of historical perspective 
The story of the delicate power balance in 
Central Asia does not start with the 
“northern tier” concept of the 1950’s, as 
the book implies, but is intimately related 
to the historical and geopolitical drive of 
a landlocked Russia seeking access to 
warm water ports. The account of United 
States-Afghan relations gives currency and 
credence to the Afghan theme that Af- 
ghanistan had to turn to the USSR for 
military aid because the United States re- 
fused it arms aid. This facile version is 
an Incomplete statement of the facts, some 
of which are unfortunately still classified. 
Dr. Franck has made a commendable ef- 
fort to preserve objectivity in unwinding 
the tangled skein of Pakistani-Afghan re- 
lations, but the statement of these prob- 
lems, particularly the vexing Pushtunistan 
dispute, emerges with a recognizable Af- 
ghan slant whereas the Pakistani case re- 
ceives scant sympathy. 

Since the author is primarily an econ- 
omist, the economic chapters are much 
stronger than the political ones. Never- 
theless, his attempt to give the reader 2 
well-rounded politico-economic picture is 
commendable. The author’s personal ex- 
perience with Afghan economic problems 
dates back to his work as an adviser <o the 
Afghan delegation which negotiated the 
first Export-Import Bank loan in 1948. 
With this background, Dr. Franck presents 
an authoritative critique of economic aid 
efforts undertaken by the United States and 
the USSR. He concludes that on balance 
the Soviets excel on short-range political im- 
pact, but that the long-range United States 
effort is economically sounder and may 
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reap greater political dividends in the end. 
His accounts of the difficult negotiations 
surrounding the Export-Import Bank loans, 
and of the role of Morrison-Knudsen in 
the Helmand Valley project contain classic 
lessons in the philosophy and techniques 
of foreign aid. His analysis: of the 
strengths and weaknesses of Soviet aid is 
a penetrating contribution to the growing 
body of Coctrine on this important subject. 

As for the future, Dr. Franck’s “‘bearish- 
ness” , concerning the effects of heavy 
Afghan foreign debts has to be discounted 
because it antedated the important dis- 
covery of oil in northern Afghanistan which 
will alter the picture considerably in the 
years to come. He concludes, probably 
correctly, that the fate of Afghanistan’s 
delicate balancing act between East and 
West wil depend primarily on whether or 
not Washington and Moscow are. able to 
achieve repose either by diplomatic ac- 
commodation or mutual annihilation. In 
the inter, Afghanistan can benefit eco- 
nomically from its position between two 
worlds. ! 

Dr. Franck is less convincing in his plea 
that the aid programs of the contenders in 
Afghanistan should be tailored so as to com- 
plement, rather than compete with, each 
other. The appears somewhat unrealistic 
in the present context of world affairs. The 
same wistful unreality tinges his conclu- 
sion that both Afghan and foreign private 
enterprise should play a much more de- 
cisive role in Afghan development. He 
bilithely overlooks the fact that the in- 
centives would have to be high indeed to 
lure private capital half-way around the 
world into an area whose political future 
is at best uncertain, and whose underlying 
social, juridical, and legislative prerequisites 
for secure investment leave much to be 
desired. Aside from the shortcomings al- 
ready mentioned and a number of minor 
factual errors, this case history is a de- 
scription of one of the most fascinating, 
though little-known, chapters in the Cold 
War. 

Leon B. POULLADA 

Deputy Director 

Office of South Asian Affairs 

Department of State 
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LAWRENCE H. BATTISTINI 
American Influence in Asta and the 
Pacific. Pp 241 East Lansing: Michi- 
“gan State University Press, 1960. $5.00. 
This is a tightly written, good introduc- 

tion to the already well-known, almost 

threadbare, diplomatic story which com- 
prises the period of earliest contacts to 

1898. If there is anything remarkably new 

here, I have missed it. However, the 

jacket contends, and presumably the author 
agrees, that few people, outside of special- 
ists, are aware of the “fascinating story.” 

There are satisfying chapters on matters 
such as the establishment of treaty re- 
lations with China, the reopening of Japan 
to the West, the acquisition of Hawaii, and 
the Spanish-American War. I could not 
kut wonder what major impressions are 
made upon the reader coming for the 
first time to this “story” in 1960. Will 
it seem those were the “good old days” 
or the “bad old days”? 

Here and there, as in the effort of 
the Korean Government to counteract the 
encroachment of China and Japan by turn- 
ing to the United States, a chilling sentence 
may occur. “The adviser [to the Foreign 
Office] never arrived, only a few teachers 
reached Korea, and three military in- 
structors arrived several years after the 


request.” That was kack in the last 
century. 
RicHaAxD H. HEINDEL 
President 
Wagner College 
Staten Island 


SIMON AND PHOEBE OTTENBERG (Eds.). 
Culiures and Societies of Africa. Pp. 
614. New York: Random House, 1960. 
$7.50. 

Joen Harca. Africa Today and Tomor- 
row: An Outline of Basic Facts and 
Problems. Pp. 289, New York: 
Frederick A. Praeger, 1960. $4.00 cloth- 
bound; $1.75 paper-bound. 


These two volumes represent distinctive 
additions to two different aspects of the 
rapidly growing body of literature on 
Africa. The Ottenberg volume is designed 
essentially for the university student and 
the scholar, while the book by Hatch is 
primarily directed to the growing number 
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of individuals who, aware of the dramatic 
emergence of Africa in the modern world, 
wish to know more about backgrounds and 
developments in the continent. 

The stated objective of the Ottenberg 
volume is “to provide an introduction to 
the anthropology of Africa south of the 
Sahara and to show the range of African 
social and cultural forms” (p. 4). In the 
judgment of the reviewer, this aim is ef- 
fectively achieved. While the editors of 
the volume are acutely aware of the basic 
changes operative in modern Africa, their 
focus is essentially on the traditional 
societies and cultures, on the assumption 
that this provides a “fuller picture of 
African life and a better background for 
understanding present changes” (p. 3). As 
they quite properly observe, change has 
been a constant in Africa; and. the African 
societies of the future will reflect the inter- 
action of traditional ways of life and con- 
temporary influences and forces. 

The book consists of a carefully selected 
and systematically ordered body of an- 
thropological writings on the region. Aside 
from the lucid Introduction, of some 
eighty pages, by the editors, it contains 
thirty-two selections, grouped under the 
following headings: “People and Environ- 
ment”; “Social Groupings”; “Authority and 
Government”; “Values, Religion, and 
Aesthetics”; and “Culture, Contact, and 
Change.” ‘The Introduction provides co- 
herence to the volume as a whole, as well as 
the rationale for the readings selected. In 
addition, each selection is placed in proper 
context by a brief prefatory statement, with 
each reading accompanied by supplemen- 
tary notes and readings The value of the 
volume is further enhanced by its excellent 
Bibliography, classified both according to 
topic and according to region. 

The subtitle of Mr. Hatch’s book pro- 
vides an apt description of its purpose and 
content: An Outline of Basic Facts and 
Major Problems. The book was developed 
from extramural courses given at the Uni- 
versities of Glasgow and London and, as 
the author indicates, was written to meet 
the need for a “simple outline book which 
provides the basic facts of the African 
continent.” He is correct in his claim 
that at the time of writing no such volume 
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was available—at least none that was com- 
prehensive in coverage and up to date. 
The design of the book is simple. After 
a short chapter on the African background, 
Mr. Hatch summarizes essential facts and 
developments in British West Africa; 
British East Africa; Central Africa—the 
Federation of Rhodesia and Nyasaland; 
the High Commission Territories—Basuto- 
land, Swaziland and Bechuanaland; the 
Union of South Africa; and what he terms 
“African Miscellany”—-St. Helena, Ascen- 
sion and Tristan da Cunha Islands. Only 
one chapter is devoted to former French 
Africa—including the northern areas; Por- 
tuguese and Spanish Africa; and the 
former Belgian Congo, with some com- 
ments on the role of the independent 
African states. Following is a chapter on 
the African, Continent, in which he estab- 
lishes the common humanity of Africans 
and outlines some of Africa’s major prob- 
lems. A final chapter, “Future Perspec- 
tives,” provides a brief assessment of pres- 


ent political situations and their anticipated 


developments in the various regions and 
countries of the continent. 

Developments have outpaced Mr. Hatch, 
particularly in the Congo and in the 
former territories of French black Africa. 
As a result, and unavoidably, some of his 
information on these, as well as on other 
territories, is out of date. More important, 
the coverage of regions and countries out- 
side of British-related Africa is limited 
and inadequate. 

Despite such limitations, however, this 
well-written book serves most effectively 
the purposes for which it was designed. 

Writm Q. Brown 

Professor of Sociology 

Boston University 


KENNETH YounceR. The Pubke Service 
in New States: A Study in Some Trained 
Manpower Problems. Pp. viii, 113. New 
York: Oxford University Press, 1960. 
$2.60. 


The Director-General of the Royal In- 
stitute of International Affairs—a former 


Minister of State—has written a work-. 


manlike and concise account of a crucial 
administrative problem, but one which has 
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a narrower scope than is suggested by 
its title. It is, rather, a study of the 
attempts made by the British government 
to stabilize employment for its overseas 
officers who are serving in colonial terri- 
tories attaining independence, with partic- 
ular reference to developments in Nigera 
and comparative data on Ghana, Malaya, 
and the Sudan. 

With the Asian experience in mind, early 
efforts were made to provide compensation 
for colonial officers on the termination of 
their employment resulting from the arrival 
of independence. Subsequently, the need 
and opportunity arose for an overseas staff 
to remain in the African and Malayan 
states after freedom. Accordingly a com- 
plex series of arrangements were made be- 
tween the United Kingdom and the new 
governments, under which British officers, 
while assured compensation, might also 
elect to remain at their posts for a longer 
or shorter period of time under an extra- 
ordinarily complex set of provisions, costs 
being shared by the new state and the 
British government according to formulae 
which were intended to preserve equity 
between the various territories and the 
unique conditions in each state. 

It appears that in each instance con- 
siderable uncertainty on both sides marked 
an “awkward phase” extending from a year 
or more before independence until some 
months afterwards. The leaders of a new 
state, bent on filling administrative posi- 
tions with indigenous personnel as rapidly 
as possible, tended to be suspicious of over- 
seas staff, while British personnel, for their 
part, naturally hesitated to risk continued 
service under the control of their former 
subjects when they had en option to take 
fairly generous compensation and return 
home. Consequently, many more termi- 
nated employment than was either desirable 
or necessary. 

The experiences of esch country varied, 
and the reasons for these differences are 
duly explored by Mr. Younger. In each 
instance, the available supply of indigenous 
personnel was inadequate; deficiencies were 
met by accelerating training programs and 
compromising some standards, as well as 
by retaining former overseas officers and by 
some recruiting of new foreign personnel, 
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especially through the United Nations and, 
to some extent, through United States tech- 
nical assistance programs. The possible 
‘contribution of international aid, especially 
public administration programs of the 
United Nations, is examined, as are the 
_ prospects for extending an Oversea Civil 
Service, whether on a British or on a Com- 
monwealth basis, into which selected colo- 
nial officers as well as personnel from 
ministries at home might be drawn for 
short or long-term service. 

The reader cannot complain that a thor- 
ough account of these problems has not 
been rendered, but he may regret that an 
author with the background and compe- 
tence possessed by Mr. Younger has not 
addressed himself to the wider canvass sug- 
gested by his title. It would include not 
only the four selected states, but other 
former British dependencies and those of 
France, the Netherlands, Belgium, and even 
the United States; it would examine in 
more detail the capacitzes and training of 
the indigenous personne! as well as of the 
overseas staff; and, perhaps most impor- 
tant, it would investigate the substantive 
problems of the kinds cf skill, values, and 
knowledge needed by public servants in the 
new states as well as the more strictly 
quantitative data, concerning the number of 
available officers and the posts to be filled, 
which are provided in the work under re- 
view. Perhaps this is a task Mr. Younger 
may take up in the future. 

Frep W. Rices 

Professor of Government 

Indiana University 
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D. W. Brocan. America in the Modern 
World. Pp. 117. New Brunswick, N. J.: 
Rutgers University Press, 1960. $3.00. 


Dennis Brogan is a wise old owl. His 
knowledge of America is almost indecent in 
its intimacy. His adm:ration for the best 
in us is reassuring; his anxieties about our 
shortcomings are as disquieting as they are 
perceptive. 

America in the Modern World is essen- 
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tially a restatement in lecture form of a 
brilliant series of essays which Brogan has - 
fashioned for journals here and abroad over 
the past few years. The five chapters are 
not easily summarized, for America and the 
modern world are not easily summarized. 
My only regret about Professor Brogan’s 
style is that his vast knowledge and under- 
standing lead him too frequently to the 
edge of saying that no declarative sentence 
can possibly be true. 

And if chapter summarization is difficult, 
there is no problem in isolating some of 
Professor Brogan’s essential ideas as they 
appear and reappear throughout this 
thoughtful lecture series: America did not 
make the modern world, but can hardly 
duck the responsibility for living in it; in 
facing the international and domestic re- 
sponsibilities ahead, our guiding spirit is 
more important than the machinery we em- 
ploy; American society is attractive, and, 
if true to itself, need not fear comparison 
or competition; American culture needs 
more emphasis upon excellence; the sleep- 
ing giant of the past eight years can be 
easily reawakened by new energy in the 
White House; and archaic Congressional 
rules and practices are a luxury which we 
had better stop affording. 

The freshest chapter in this wise book is 
on American culture. Brogan sees us as 
the great quantifiers, the great “know- 
howers,” and, while accepting the emphasis 
upon numbers and technology as a neces- 
sity of modern life, he sees as at best 
ambiguous their impact upon the human 
spirit. 

We are in grave danger, he feels, of re- 
inforcing in ourselves “the innate American 
belief that George Santayana commented 
on, the confidence in quantity, the prefer- 
ence for things that can be measured, the 
emphasis on more rather than on better, the 
identification of more with better.” And he 
continues: “But a life based on a belief 
that all that should be valued can be meas- 
ured is like a life based on the belief that 
all that has to be learned can be taught. 
It is doomed to emotional sterility and to 
a sense of deception. ... What I am plead- 
ing for is the presentation to the young of 
the concept that there is such a thing as 
excellence, that the unexamined life, the 
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emotionally banal life, the life animated by 
a religion of mere good works and with no 
philosophy behind it, is inferior to the 
fuller life of the artist, the philosopher, the 
saint. And since most of us cannot te any 
of these things, the next best thing for us 
is the humbie, industrious, and informed 
admiration for these great achievements of 
the human spirit.” 

Brogan was not addressing himsel? spe- 
cifically to the condition of the political and 
social sciences in America—but neither did 
he exclude them. 

STEPHEN K. BAILEY 

Professor of Political Science 

Maxwell Graduate School of 

Citizenship and Public Affairs 

Syracuse University 


Wurm N. CHAMBERS AND Rorrrr H. 
SALISBURY (Eds.). Democracy in the 
Mid-Twentieth Century: Problems and 
Prospects. Pp. vii, 151. Saint Louis, 
Mo.: Washington University Press, 1960. 
No price. 

The difficulties involved in relating ab- 
stract conceptions of democracy to the 
realities of its everyday operations in func- 
tioning institutions and organizations fur- 
nish the central theme of the essays in this 
small book. Incisive, candid discussions 
weigh the future of democratic ideals and 
systems while raising critical sa on 
‘theory and practice. 

The five scholarly essays are an out- 
growth of The Conference on Democracy 
in the Mid-Twentieth Century convened by 
Washington University in St. Louis in 
May 1958. They are: “Democracy: Image 
and Reality” by Louis Hartz of Harvard; 
“New Structures of Democracy: Britain 
and America” by Samuel H. Beer of 
Harvard; “Democracy and Economic 
Structure” by Charles E. Lindblom of 
Yale; “Democracy and Leadership” by J. 
Roland Pennock of Swarthmore; and 
“Democracy and Foreign Policy’ by Leon 
D. Epstein of the University of Wisconsin. 

Detailed critiques of the essays were pre- 
pared by the two editors of this volume, 
both members of the Department of Politi- 
cal Science, Washington University, as sum- 
marized in their introductory essay, “The 
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Democraczic Issue: Values and Structures ” 
The speaxers had the opportunity to revise 
their original essays in the light of the 
critiques and the conference discussions 

The general subject-matter of the essays 
is indicat2d by the titles. It is to be noted 
that this subject-matter consists 'of basic . 
democratic theory, doctrine, and philosophy 
used as a background for analysis and 
evaluation of contemporary governmental, 
political, and economic systems and their 
practices. In this respect, the essays both 
provided direction for and resulted from 
the discussions of the conference concern- 
ing the contemporary sense of a discrepancy 
between the ideals of democracy and the 
practices of democratic systems. 

Here, in a relatively smal! compass, the 
reader will find incisive analyses of a broad 
range of current problems of democratic 
philosophies and democratic political insti- 
tutions, for instance, the current anxiety 
about the fate of democratic institutions in 
the contemporary world at large; the con- 
flicting forces inherent in democracy and 
communism; new images of democratic gov- 
ernment that have evolved in the political 
culture of modern Britain, a culture whose 
collectivist public policies lead to the wel- 
fare state and a managed national econ- 
omy; the roles of business leadership in 
American political democracy and the rela- 
tionship between the national economic 
structure and democracy in government; 
the functions of leadership in the organiza- 
tion of mass opinion and public policy 
decisions; and the peculiar problems en- 
tailed by the formulation of foreign policy 
in democratic governmental systems when 
the democratic image of popular control is 
used to influence policy-makers in that 
intricate grea. 

The essays, taken as a whole, make in- 
formative and stimulating reading for the 
general reader as well as the scholar. 

Harotp R. BRUCE 

Visiting Professor of Government 

Pomong College 


B. H. Lovett HART. Deterrent or De- 
fense: A Fresh Look at the Wests 
Military Posttion. Pp. x, 257. New 
York: Frederick A. Praeger, 1960. $4.95. 
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Captain Liddell Hart is one of the three 
or four most important military thinkers 
of the first half of this century, a great 
military historian, a skilled polemicist, and 
an unmellowed military elder statesman 
who knows an amazing number of the 
.world’s military and political leaders. 
Some of the material in this book has been 
reworked for this volume, the author’s first 
summary of current military problems since 
his 1950 Defense of the West. His 1945 
Revolution in Warfare had “pointed out 
the . . . long-term risks and boomerang 
affects ... of reliance on nuclear weapons 
for the enforcement of policy and the 
preservation of peace,” ideas which are now 
the common coin of much military discus- 
sion. Lest those who are already familiar 
with current military thinking shy away 
from this volume, it should be noted that 
Liddell Hart is still well ahead of most of 
his competitors. 

The most important of the twenty-four 
chapters of this fairly short book is the 
relatively long one on “Basic Problems of 
Western Defense.” The key to this chap- 
ter, and to the book, is his reiteration of 
the idea that, “To aim at winning a war, 
to take victory as your object is no more 
than a state of lunacy. ... Yet [such] old- 
fashioned concepts continue to influence 
military planning [and politicians talking of 
comparative military strengths and military 
‘srowthmanship’].... This is shown even in 
the use of the word ‘sword’ for the deterrent 
. . . and ‘shield’ for the NATO ground forces. 
For the ‘sword’ could not be used, actually, 
without producing mutual suicide... . 
‘Shield’ does not suggest the kind of pro- 
tection required to meet the nibbling, ero- 
sive forms of aggression that have now 
become more likely than sword-thrusts.” 

This fine book considers many subjects. 
Ore omission—a curious and ironical one 
foz a British author—is the thorny problem 
of building up loyal “native” ground forces 
in states such as South Korea without 
fostering “native” dictatorships. But no 
expert can think of everything. The im- 
portant thing is that Captain Liddell Hart 
ig still raising the right questions. 

THEODORE Ropp 

Professor of History 

Duke University 
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Jores Davins. America and the World of 
Our Time: United States Diplomacy in 
the Twentieth Century. Pp. viii, 597. 
New York: Random House, 1960. $5.60 
text; $7.50 trade. 


As this review is being, written, the news 
media, in varying degrees of fortissimo, are 
exposing all who will but hear and see to 
the problems and crises confronting the 
world of which the United States is so vital 
a part. One cannot escape; nor for that 
matter can one escape the conviction that 
this has all happened before. To be sure 
the names of the leading actors on the 
scene have changed; the areas concerned 
have been broadened; the institutions cre- 
ated by man to meet these problems have 
been somewhat altered; and there is, at the 
least, a belief that the stakes are higher. 
How did we, as a people and as a nation, 
get so involved? Have we been masters of 
our destiny or has the “inevitable” simply 
been allowed to happen? Have we as- 
cended to a position of world leadership 
without being conscious of what that 
leadership implies? Have we entered the 
game of “power politics” without either 
being prepared to exercise power or pos- 
sessing a knowledge of even the elementary 
rules of political behavior in the world 
arena? Are we merely a nation of phrase- 
makers: be it “dollar diplomacy,” “con- 
tainment,” “maximum deterrent,” “peace- 
ful competition,” or “cold war’? Will the 
atomic dilemma in which we find ourselves 
be solved only if we “outproduce, outshout, 
outeducate, outpropagandize, outbomb, out- 
spy, outfinance, and outdance” our number 
one antagonist? Can we still muster the 
time, the strength, the leadership, and the 
patience to use the tremendous tools of 
“the great scientific, technological, and 
social revolutions” to lead the world in the 
conquest of poverty, disease, ignorance, and 
fear? 

Questions of this magnitude readily lend 
themselves to obvious, or emotional, or 
partisan responses. But if, as it seems to 
be true today, it requires a “thinking man” 
to choose the right kind of cigarette, the 
least we ought to expect from our body 
politic is an awareness that the multitude 
of facts, personages, forces, and events, 
which in their sum tell us about America’s 
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role in foreign affairs, tend to weave a most 
intricate pattern which must be discerned 
and understood before a really incelligent 
response can be elicited. But this is not 
easy—it requires the guiding hand of an 
artist who can convey the panorama on a 
broad canvas without diminishing the de- 
tails, so that in the end a clear picture will 
emerge which portrays “the tremendous 
growth of the power and influence of the 
United States, and the steady drift toward 
a policy of internationalism” within the 
framework of world politics. 

For this purpose, and others as well, no 
better or more timely book can b2 found 
than America and the World of Otur Time. 
Professor Jules Davids of the School of 
Foreign Service, Georgetown University 
has written one of the most reacable of 
books covering United States diplomacy in 
the twentieth century in print today. The 
writing is crisp and clear; the material 
dealt with is under full control and 2merges 
as a story that holds the interest of the 
reader from beginning to end. A pedant 
might find fault with the lack of Footnotes; 
or with the fact that certain subjects 
and/or topics have been either omi-ted en- 
tirely or dealt with only in passing; or that 
panaceas and biting criticisths are xissing. 
But this would be asking Dr. Devids to 
write a book other than the one he had 
intended to write. As he himself puts it: 
“T have not been concerned with offering 
solutions to the crises of our age. Instead, 
my main goal has been to clarify the con- 
duct of America’s diplomacy, to vall to- 
gether the voluminous material wr-tten on 
this subject, and to give a broad and co- 
herent picture of the events of ow time.” 
And this he accomplishes brilliantly, giving 
his readers, in addition, a good Bibliogra- 
phy, suggestions for further readiag, and 
a Chronology of Events that covers the 
period from 1898 to the end of 1559. 

If it be true, as we are constant-y being 
told, that in this important election year 
both parties are agreed that foreigm policy 
is the main issue, and that to a degree per- 
haps not fully realized foreign polcy is a 
summation of all our policy, this book be- 
comes “must reading,” not only to appreci- 
ate what this statement really means but to 
enable the voter to make a choice that 


THe ANNALS OF THE AMERICAN ACADEMY 


helps fclfill America’s promise in world 
affairs. 
BENJAMIN MUNN ZIEGLER , 
Bertrand Snell Professor of 
Political Science . 
Amherst College 


ELBERT M. Byrn, Jr. Treaties and Execu- 
tive Agreements in the United States: 
Their Separate Roles and Limitations. 
Pp. x, 276. The Hague: Martinus Nij- 
hoff, 1960. Guilders 21. 

With academic style and extensive docu- 
mentation, Dr. Byrd has examined in this 
useful book legal theories of American 
international agreements, which he classifies 
broadly as treaties, congressional-executive 
agreements, presidential agreements, and 
state compacts with foreign countries. As 
prelude to a close analysis of these catego- 
ries, however, he examines in detail the lan- 
guage of the Constitution and of the found- 
ing fathers with respect to the regulation of 
foreign <ffairs, the nature of early treaties, 
and the positions of the Supreme Court 
on treaties and executive agreements. 

This monograph is conservative in the 
sense that it relies heavily upon historical 
precedent and interpretation for its con- 
clusions. “The treaty power is not limited 
by any powers reserved to the states,” Dr. 
Byrd observes (p. 197), buttressing his 
statement with a long line of early and late 
opinion. “It follows, therefore,” he says 
elsewhere, “that when a treaty power is 
activated, the United States is a unitary 
rather than a federal government” (p. 122). 
Nevertheless, the treaty power is deter- 
mined by the Constitution, not by inter- 
national law. 

On the distinctions between treaties and 
agreements, with analysis of constitutional 
consequences, Dr. Byrd is at his best 
“When the Congress of the United States 
joins its powers with those of the Presi- 
dent” to effect an international agreement, 
“the treaty power is not invoked,” but 
rather “legislative powers . . . enumerated 
in the Constitution.” Moreover, he sub- 
mits “that powers not enumerated may not 
be used because they are reserved to the 
states or to the people” (p. 198). With 
respect to presidential agreements, which 
rely on the constitutional powers of the 
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President, the author is much less specific 
aoout limitations; and the little-used state 
compact with foreign countries, subject to 

e consent of Congress, receives only in- 
cidental analysis. 

Dr. Byrd vigorously rejects the doctrine 
of “inherent power” as a foundation on 
which our international agreements may 
be based. If the doctrine prevails, “there 
no longer remains constitutional govern- 
ment” (p. 154). In discussing that doctrine 
he takes occasion to endorse ‘(pp 94-96) 
the view that the original states, upon 
their independence, were sovereign. Op- 
ponents of these judgments—of whom this 
reviewer, except perhaps on manner of 
expression, is not one—weuld assert, among 
other things, that the author has given too 
great emphasis to historical legalisms. 

A few brief, but valuable, comparisons 
are made with foreign systems; Appendices 
cffer selections from important sources; 
and both Bibliography and Index are highly 
serviceable. This sounding in historical- 
legal interpretation is a significant and 
concise, but not lightly readable, contribu- 
tion to the literature in its field. 

FRANKLIN L, BURDETTE 

Frofessor and Director 

Bureau of Governmental Research 

University of Maryland 
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